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GUAM RESOURCE RECOVERY PARTNERS, INC.

November 4, 2009

Honorable Felix P. Camacho

Governor of Guam

Office of the Governor

Ricardo J. Bordallo Governor's Complex
Adelup, Guam 96910

Q0 S Wi ¢ au H]

Anthony C. Blaz

Acting Administrator

Guam Economic Development and Commerce Authority
ITC Building, Suite 511

590 South Marine Corps Drive ‘_30 -0 ? = /355

Tamuning, Guam 96913

Lawrence Perez fudiids T, Wooen Hat
Director S IR
Department of Public Works —_

542 North Marine Corps Drive
Tamuning, Guam 969 13

Re: 1996 Solid Waste Construction and Services Agreement
Dear Sirs:

I am writing to follow-up on my March 13, 2008 letter to you requesting you to comply with
your valid and binding agreement with Guam Resource Recovery Partners (GRRP), the 1990
Amended License, and to enter into negotiations for a municipal solid waste agreement (“MSW
Agreement”) as contemplated by section 6.a. of the License. (See Attachment 1). Since the
Guam Superior Court in Pangelinan v. Camacho, CVA06-017, affirmed that the 1996 Solid
Waste Construction and Service Agreement is unenforceable, the License is now the governing
agreement between the parties, subject to GRRP’s right to appeal the decision to the Guam
Supreme Court. No law can impair the Government’s obligation to this binding agreement. (See
Section 1421b(j) of the Guam Organic Act, Bill of Rights). Moreover, pursuant to the Term
Sheet for the MSW Agreement for the Guam Waste-To-Energy (WTE) Facility, dated December
30, 1994, between Charles P. Crisostomo, Administrator of Guam Economic Development
Authority (GEDA) and GRRP, the parties agreed to “negotiate in good faith and with due
diligence a definitive Service Agreement, which includes a landfill. (See Attachment 2, Term
Sheet). Due to the impending military build-up, the on-going solid waste disposal crisis,
environmental concerns regarding the proposed Layon landfill’s potential to pollute a future
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water resource, and the legal and financial hindrances in proceeding with a landfill at Layon, it is
clearly in the best interest of GRRP and the Government to commence and complete negotiations
as soon as possible “in good faith” as agreed.

LEGAL PROBLEMS WITH A LANDFILL AT LAYON

Building a MSWLF at Layon is not only unauthorized, but it is also against the law. (See
Attachment 3 - Comments to Layon Permit and Request for Hearing, dated September 21,
2009, and Statement of Issues, filed October 26, 2009, submitted to GEPA and the GEPA
Board.) The Guam Legislature made it a law that the Guam MSWLF will be located at Guatali
or Malaa - not at Layon. Building a MSWLF at Layon violates Guam law, Public Law

(P.L.) 24-06, enacted on March 20, 1997, which provides in Section 4(e) that the new landfil]
“shall be located at either Guatali or Malaa, or both ... P.L. 24-06 makes the use of Guatali or
Malaa or both as the site of the new MSWLF both mandatory and unconditional. P.L. 24-06 has
been the law of the land since 1997, predating and thus incorporated into the Consent Decree
filed in United States v. Government of Guam, District Court of Guam Civil Case No. 02-00022.

Section 4 of Public Law 24-06 additionally requires that "the Department of Public

Works shall immediately contract with a single, private entity for the financing, design,
development, construction and operation of a new MSWLF facility," which contract Section 4
further mandates "shall require that the contractor comply with the Environmental Impact Study
created by Juan C. Tenorio and Associates dated November 20, 1995 . . ." Guam Pub. Law 24-
06:4(b) (March 20, 1997). Since the Environmental Impact Study developed by Juan C. Tenorio
and Associates ("Tenorio EIS") only studies Guatali, Malaa and the Ordot expansion, it is quite
impossible to comply with the Tenorio EIS by building a MSWLEF at Layon.

Moreover, 10 Guam Code Annotated, Chapter 51 on “Solid Waste Management” specifically
refers to P.L. 24-06 mandating that the new MSWLF be located at Guatali or Malaa. Section
51101, entitled “Legislative Findings,” provides:

(b) The purposes of this Chapter are to: (3) privatize Guam’s Solid Waste
Management System (‘SWMS’) subject to all applicable laws and Public Law
Number 24-06; (emphasis added).

The Government of Guam cannot ignore its own laws.

Furthermore, the selection of the landfill site at Layon was not authorized by the Guam
Legislature. Only the Guam Legislature has the authority to select the next municipal solid waste
landfill (MSWLF). This conclusion is bolstered by the enactment of Public Law (P.L.) 23-95,
Previously, in P.1. 22-115, the Legislature authorized the Governor of Guam to select the next
landfill site, but then expressly repealed this authorization in P.L. 23-95. See P.L. 23-95:2. There
can be no doubt about the Legislature's intent in repealing an earlier grant of authority given to
the Executive Branch concomitant with an exercise of that authority by the Legislature itself —
the authority to select the next landfill site was reserved to the Legislature. See University of
Guam v. Guam Civil Service Com'n, 2002 Guam 4 § 13 ("In an express repeal, a legislature
expressly declares its intent to abrogate an earlier statute.").
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There is no law approving Layon or any site other than Guatali or Malaa for Guam’s next
MSWLEF. Further, there is no credence in the position that the Legislature approved their
selection of Layon by the Legislature's inaction with regard to the 2006 Integrated Solid Waste
Management Plan ("ISWMP"), which identifies the Layon site. The 2006 ISWMP did not
comply with Guam law, thus it is invalid. Guam law requires that the Guam Environmental
Protection Agency (Guam EPA) adopt and update Guam's ISWMP pursuant to the provisions of
the Administrative Adjudication Law ("AAL"). See 10 G.C.A. § 51 103(a)(2) (authorizing Guam
EPA to prepare and adopt in accordance with the AAL a solid waste management plan). The
AAL requires an Economic Impact Statement ("EIS") for any rule promulgated under the AAL
that will cost the general public in excess of $500,000. See 5 Guam Code Annotated (G.CA)S§
9301.

The 2006 ISWMP was submitted to the Legislature without an EIS, despite the fact that the 2006
ISWMP (see e.g., Sec. 6.5.2) specifically requires the development of the Layon MSWLEF, the
cost of which has been reported to be in excess of $110 million. (See Quarterly Reports of the
Receiver). Guam EPA never prepared an EIS because the Guam EPA Administrator certified
that the cost to the public to implement the 2006 ISWMP would be less than $500,000. Guam
EPA skirted the issue by saying that it only needs to consider those elements that are not existing
legal obligations. However, there is no provision whatsoever in the AAL recognizing the
purported exemption for existing legal obligations, and it appears that Guam EPA's reliance
thereon is an attempt to circumvent the clear mandate of the AAL. Without the EIS, the 2006
ISWMP was never properly promulgated. See 5 G.C.A. § 9301(e) ("No proposed rule or
regulation shall be transmitted to I Liheslaturan Guahan for consideration without an economic
impact statement, nor shall any proposed rule or regulation go into effect without a
completed economic impact statement.") (emphasis added). Thus, the Legislature did not
approve the selection of Layon by its failure to act on the submitted 2006 ISWMP.

The development of the MSWLF at Guatali or Malaa is consistent with the Consent Decree,
which requires the Government of Guam’s compliance with Guam law. Specifically, Section
XI1.47 states that “[t]his Consent Decree in no way affects the Government of Guam’s
responsibilities to comply with all applicable federal and territorial laws and regulations.” A
MSWLF at Guatali is also consistent with Section IV.10.b. of the Consent Decree as it allows for
a private MSWLF option. The permitting process for the MSWLF at Guatali is in its final stage
making Guatali a viable, cost-effective, and legal alternative to building a MSWLEF at Layon.

In addition to the Consent Decree itself mandating compliance with Guam laws (e.g.,P.L.24-
06), the United States Department of Agriculture (USDA) requires compliance with Guam law
as a condition precedent for approval of a loan and grant for the new MSWLF. Specifically, one
of the conditions for the continued processing of the USDA loan and grant is that “[a]ll
applicable Guam laws and requirements must be met.” See USDA J uly 20, 2009 letter to you,
Condition #22. As such, the Layon landfill cannot meet the conditions for the USDA loan and
grant needed to fund the project because a MSWLF at Layon violates Guam law.

The Attorney General of Guam wrote a misleading letter to the Underwriters providing opinions
and conclusions “based on an analysis of existing laws, regulations, rulings and court decisions .
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...7 (See Attachment 4 — June 18, 2009 Letter from Guam AG to the Underwriters). Paragraph
(iii) on page 2 provides:

the enactment or adoption of the Bond Act and the GEDA Resolutions and the
execution and delivery of the Indenture, the Continuing Disclosure Agreement
and the Bond Purchase Agreement, and the consummation of the transactions
contemplated thereby, and the compliance of the provisions thereof, will not
conflict with or constitute on the part of the Government a breach of or a default
under any existing law, administrative regulation, court order or consent decree
of the Government or any department division, agency or instrumentality of the
United States, to which the Government is subject, or any agreement, resolution
or instrument to which the Government is a party or may otherwise be subject;
(emphasis added).

Contrary to this statement, bonds issued to build a MSWLF at Layon will conflict with: 1)
the License agreement between the Government and GRRP, 2) Guam P.L. 24-06, and 3)
10 GCA 51101(b).

The Attorney General’s letter to the Underwriters also misrepresents the facts in
Paragraph (v), which states:

“there is no litigation . . . in any way contesting or affecting . .. the pledge of the
Section 30 Revenues to the payment of the principal of and interest or premium, if
any, on the Bonds...” (emphasis added).

The definition of the Series 2009A bonds per the Supplemental Indenture for the Limited
Obligation Bonds specifically appoints Layon as the location for the new MSWLF, which
as mentioned here is illegal and has not been authorized by local law. Moreover,

contrary to Paragraph (v), there is a current and pending lawsuit challenging the legality
of using taxpayers’ money on a project that violates Guam Law — the Layon landfill
project. The Attomney General failed to mention the lawsuit, Rosanna San Miguel, et al.,
v. Department of Public Works, et al., CV0892-04, pending in the Superior Court of
Guam. (See Attachment 5 — Taxpayers’ Motion for Summary Judgment). If this lawsuit
is successful, there will be an effect on the ability to pay the principal and interest on the
bonds.

Furthermore, pursuant to Section 1511 of the American Recovery and Reinvestment Act of
2009, you are required, as the Governor, to certify that the infrastructure investment for the
landfill at Layon has been properly approved as required by law and accept responsibility that
the infrastructure investment is an appropriate use of taxpayer dollars. /d. at Condition 21.a.

The Legislature has not approved the Layon site for the MSWLF as set forth in P.L. 29-116,
which states that nothing in the law “shall be construed to be an acquiescence to or the legislative
approval of I Maga’lahi’s [the Governor’s] or any other entity’s selection of the Layon site as the
location for a Municipal Solid Waste Landfill.” If a landfill at Layon violates Guam law,
namely P.L. 24-06, and has not been approved by the Legislature, then you cannot certify




to the USDA that the investment has been properly approved and that it is an appropriate
use of taxpayer dollars, as required.

ENVIRONMENTAL PROBLEMS WITH A LANDFILL AT LAYON

Building a landfill on top of a major future potable water resource is reckless. It would be
unconscionable for you, as Governor, to certify that building a landfill at Layon endangering the
vital water resources of the Inajaran Watershed is “an appropriate use of taxpayer dollars”
pursuant to the American Recovery and Reinvestment Act of 2009. Furthermore, a landfill at
Layon would contravene the intent of the July 17, 2009 Letter of Intent between you and the
Navy stating that: “It is the intent of the parties that the to be constructed new MSWLF on Guam
be operated in an efficient, cost-effective manner employing best practices to protect the
environment and maximize its useful life.” Not building the landfill at Layon would be the only
way to genuinely protect the environment and the valuable potable water resources of the
Inajaran Watershed. The Guatali/WTE option is the only cost-effective renewable energy
approach that satisfies the Navy’s intention to support best practices to protect the environment.

The importance of the water resources in southern Guam has been studied and well-documented.
In 1980, the United States Army Corps of Engineers, Honolulu District, performed an extensive
study called the “Ugum River Study” pursuant to the authority of Section 106 of the River and
Harbor Act of 1970, which authorizes investigations of water resources on Guam. This study
was a part of a series of investigations regarding Guam’s water resources. Local officials facing
increasing demand for water and uncertainties about the supply capacity of Guam’s groundwater
requested the study, which included a Final Environmental Impact Statement for the
development of southern Guam water resources for domestic and agricultural use. The Summary
concluded:

[T]he current primary source of potable water supply is the northern groundwater
lens. Based on current knowledge of the lens capacity and demand projections,
there is the strong possibility that the full water production potential of the lens
will be reached by the end of the century if additional sources are not developed
in the near future. Surface water development in the south is considered a
practical and supplemental source to increase the overall water supply of the
island.

Various possible solutions to the problems and needs of water use reduction and
supply increase were analyzed. ... Environmentally, the most acceptable measure
is the conservation approach. Based on the most probable future conditions,
however, this measure would only defer the point at which consumptive demand
will exceed the groundwater supply. In view of the study results, it is concluded
that together with a locally implemented water conservation program, the most
desirable plan for supplementing the water source at this time consists of a
surface water storage project in the Ugum River drainage basin. (emphasis
added) (p. 1 of the Ugum River Study ~ See Attachment 6).




The Layon landfill site is part of the Inajaran River Watershed, which has a number of rivers and
tributaries flowing through it, including the Ugum River, a major tributary of the Talofofo River.
The combined average flow in the major drainage basins of the southern half of Guam totals
approximately 60 million gallons per day (mgd) ~ compared to the 50 mgd that the northern
aquifer yields. (pp. 8-9 of the Ugum River Study — See Attachment 6). A landfill located in
this area clearly will endanger a vital source of fresh water for Guam’s future growth and
development.

In addition, Guam Waterworks Authority Water Resource Management Plan 2006 (“WRMP™)',
Volume 2 Chapter 3, Water Budget, 3.4 Water Resources Occurrence and Behavior, 3.4.2
Southern Guam has emphasized the importance of the southern Guam’s water resources, which
states that:

Surface water in the South is a substantial resource that may have to be
exploited more intensively should population demand in the future exceed the
sustainable yield of the northern aquifers. (emphasis added). 3.4.2.2 Surface
Water (pp. 3-10).

WRMP also found that:

Both groundwater and surface water are developed in southern Guam, but surface
water offers the most voluminous source of supply ... The importance of the
surface water opportunities in southern Guam will increase as island
population continues to grow. (emphasis added). 3.5 Water Development, 3.5.2
Southern Guam (pp. 3-20).

Further, it states:

The surface water resources of southern Guam and proposals for developing them
are thoroughly discussed in the surface water development study by the Barrett
Consulting Group. The study concluded that although a dam/reservoir on several
rivers would provide the greatest reliable yield, the most practical way to capture
stream flow for use is by means of diversions. 3.5.2.1 Surface Water

Interestingly, the WRMP refers to the Barrett Consulting Group study, which assumes that one
of the dams would be located in the same position on the Inarajan River as that proposed in the
U.S. Army Corps of Engineers Ugum River Study and EIS. Why are these professionally
prepared comprehensive studies about Guam’s future water resources being ignored? Placing a
landfill at Layon would be as irrational as placing a landfill over Guam’s northern aquifer. How
can you jeopardize a critical potable water resource, especially considering the enormous influx
of the U.S. military to Guam in the upcoming years?

FINANCIAL PROBLEMS WITH A LANDFILL AT LAYON

! See http://www. guamwaterworks.org/wrmp_vol2.html
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A landfill at Layon is a heavy financial burden on the Government and the people of Guam. The
July 17, 2009 Letter of Intent between you and the Navy states that: “Tt is the intent of the parties
that the to be constructed new MSWLF on Guam be operated in an efficient, cost-effective
manner employing best practices to protect the environment and maximize its useful life” A
private landfill at Guatali is the most environmentally sound and cost-effective option to solve
the solid waste crisis on Guam for the following reasons:

Initial development of the Layon landfill will cost the Government of Guam (GovGuam)
about $150 million, while the Guatali MSWLF is being built using private funds that will
cost GovGuam nothing.

The Guatali MSWLEF/ WTE option provides the lowest tipping fee per ton and cost per
household. (See p. 99, GEDA Public Hearing for Guatali MSWLF, submitted
November 5, 2009).

The Guatali MSWLF/WTE option will not require use of federal highway money —
collected from fuel taxes paid by Guam residents — to subsidize non-GovGuam solid
waste.

The contemplated use of federal highway money to be used to upgrade the bridges and
routes to the Layon site can be better used for other bridges and highways in Guam.

The operation of the WTE is expected to handle solid waste disposal for 40 years with
the addition of new cells at the Guatali site; in comparison, the current two cells at
Layon, costing about $150 million, will be filled within 5 to 10 years.

Layon will require the addition of two cells every 5 to 10 years at a cost of
approximately $80 million present worth value, for a total of 11 cells at the cost of an
additional $300 million.

After paying off the debt service of the WTE facility in 20 years, the tipping fee will
drop dramatically and may result in paying for the garbage as a source of fuel:
meanwhile, the tipping fee for the Layon approach will keep escalating astronomically.

Furthermore, in applying for the USDA loan and grant, you have misrepresented that due to a
depressed economy and the unavailability of conventional financing that you had no other
alternative but to turn to the U.S. Government for funding. (See Attachment 7 — March 19,
2009 letter from Governor Camacho to Secretary Ken Salazar, U.S. DOI, which references
another March 19, 2009 letter from Governor Camacho to Secretary Tom Vilsack, USDA).
Specifically, you stated in this letter:

the economic forces that have adversely impacted the financial markets
nationwide have made conventional municipal financing resources an unrealistic
solution for our immediate needs. This situation has compelled the government
of Guam to consider alternative financing solutions to fund essential
communily facilities and infrastructure projects over an abbreviated period of
time as outlined by the U.S. Department of Defense in their efforts to move the III
Marine Expeditionary Force to Guam from Okinawa ... Among the most
important of these facilities is the Layon landfill, which will serve the entire
island community. (emphasis added). See Attachment 7.




On the contrary, you have a valid and binding agreement with GRRP to negotiate a contract to
build a WTE power plant and landfill that must accompany it. As you have been made aware,
GRRP is ready and willing to go forward with these projects. You repeatedly fail to mention to
the U.S. Government that, in fact, there is an alternative to building a government-funded
landfill.

You also repeatedly fail to mention that there are, in fact, substantial funds in place for financing
a MSWLF - albeit a private one ~ evidenced by the allocation by the Government of Guam
under P.L. 30-1 of $152,198,585 for private activity bonds for Solid Waste Disposal Facility
Bonds pursuant to 26 USC Section 142(a)(6), U.S. Internal Revenue Code, along with $50
million each year thereafter. P.L. 30-1 further provides that Guam Legislature “intends to
authorize the use of Private Activity Bonds to achieve the most efficient and lowest cost
financing arrangement available in the financial market for the construction, operation and
maintenance of a properly permitted solid waste management system in accordance with Jederal
and local laws.” (emphasis added). In order to be eligible for these bonds, the project must
comply with federal and local laws. A landfill at Layon does not meet that requirement. The
GRRP submitted its application to the Guam Economic Development Authority for these bonds
and a hearing is schedule on November 18, 2009. (See Attachment 8 — GEDA Public Hearing
Notice).

Instead of illegally funding Layon, these bonds could be used to assist in financing the Guatali
MSWLF. The failure to disclose this pertinent information can be seen as an attempt to thwart
private enterprise and unnecessarily use U.S. taxpayer money. There are surely other important
projects that need USDA funding where there truly is no other alternative. How can you in good
faith receive this money, diverting it from worthwhile projects, knowing that a private company
is on the cusp of building a MSWLF which would cost the government nothing?

CONCLUSION

We suggest that you comply with the laws of Guam, honor the Amended License, and support
the Guatali MSWLEF/WTE projects ~ the legal, cost-effective, and environmentally sound
alternative to the Layon landfill. A reasonable and prudent course would be to renegotiate the
1996 Agreement as that agreement was already extensively negotiated by the parties, extensively
reviewed by the courts, and already independently reviewed by the Government's consultant,
The Shaw Group, and found to be consistent with industry standards. The parties can execute an
agreement identical to the 1996 Agreement without the offending section 4.04, or the parties can
execute an amendment to the 1996 Agreement that removes section 4.04. Proceeding with an
agreement that eliminates section 4.04 would allow the parties to proceed consistently with the
Supreme Court's decision. Because of the 13 years that have lapsed since the execution of the
1996 Agreement, there may be certain other minor elements of the Agreement that need to be
adjusted.

If GovGuam fails to proceed in good faith under the 1990 Amended License and to negotiate the
MSW agreement within a reasonable period of time, GRRP reserves the right to pursue damages
agamst the Government for breach of the Amended License. We hope GovGuam will act
expeditiously and in the best interests of the people and environment of Guam and immediately
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begin negotiations with GRRP. I look forward to your response and working with you to
provide a legal, cost-effective, environmentally sound solution to Guam’s solid waste crisis.

Sincerely,

Wagdy A’
President
GRRP

cc: Melissa L. Pang Ching, Acting State Director, USDA Rural Development for Hawaii
State Office — Western Pacific Region
Ted K. Matsuo, P.E., Community Programs Director, USDA Rural Development
for Hawaii State Office — Western Pacific Region
Sandi Boughton, Director, Water & Environment Programs, National Office, USDA
Joe Diego, Director, USDA Rural Development, Guam Area Office
Senator Judith T. Won Pat, Ed.D., Speaker, 30th Guam Legislature
Senator Rory J. Respicio, Chairman of the Committee on Natural Resources
Alicia G. Limtiaco, Esq., Attorney General of Guam
John Jackson, Director, Joint Guam Program Office
Rear Admiral Douglas Biesel, Commander, Joint Region Marianas
Captain Peter S. Lynch, Commander, NAVFAC Marianas
Secretary Tom Vilsack, USDA
Secretary Ken Salazar, DOI
Piper Jaffray & Co., El Segundo, California g
Citigroup Global Markets, Inc., Seattle Washington i

Attachments:

1. WTE License

Term Sheet

Comments to Layon Permit and Request for Hearing, dated September 21, 2009,
and Statement of Issues, filed October 26, 2009, submitted to GEPA and the
GEPA Board

June 18, 2009 Letter from Guam AG to the Underwriters

Taxpayers’ Motion for Summary Judgment

Ugum River Study

March 19, 2009 letter from Governor Camacho to Secretary Ken Salazar, U.S.
DOI and March 19, 2009 letter from Governor Camacho to Secretary Tom
Vilsack, USDA

8. GEDA Public Hearing Notice
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4 This Amended License Agrec..:nt is made this 7
of '« , 1892, by and between GUAM PCWER, IKC.,
hetafinafter cailed "GPI", whose mriling address ig n4ai Eichop
Street, Honolulu, Hawoll 56013, GUAM ‘RLESURIE RECOVENY PAETH NS,
hereinattor called YGRR,!, whase mailing. addreuz is 3.7 Madiano
Avenua, Maw York, Kiw York 10517, {lin GUAM LCONOKIZ DEVZIavnEnT
AUTHORITY, an autconemous agency of €~ Covarnment of t%e
Territory of Guam, hereinaftec called "CZDA", whose maijiling
addrecss ig GITC Building, Svite 911, £356 South Marine Drive,
Tamuning, Guam 9691i, and the GOVERNMENT GF GUA, by and through
its Governor, the Honorable Joseph F. ida, Governor, Territory of

On March 2, 1092, Irternationcl Energy Enteipriucsz,
Inc., a New York coxpcration with a principal ofiice ~" Zeo =TIl
Avenue, New York, New York (hereinurfter referred to zsz "IEZIY)
entered into 2 Licensa Agroament (tha "1992 License Rgreemzni™)
with GEDA and tha Governanznt of Guam for the finenecine,
constructiosn, ownexship and op2ration of a sacility (tre
"Facility") to incinerate municipal solid waste collected on Gucm
and to generate electricity for sale to the Guam pPowe> Authorily
("GpA").

: IESI hos grantad GPT an option to purchase the 1982
License Agreement from IEEI, - GPI has exercised iis opticn and
ase price to IEBEI..

has approximztely ons year to pay the p
‘to IEEL as a result of nonpayment of tho
{orean

& Amendment shall be void and of no

1o

o

If the Licensa rrverts
purchase price, then thi

and effect. .
its rights and to fulrill its

In order to exercise
obligations under the License Agreement, GPI and Enprotech Guams,
a vholly owned subsidiavy of Enprol.:h
O

Inc, ("Enprotech Guam"),
Corp., have formed Guam Resource Recovery Partners, a Kow Yo
general partnership. The addicss of Enprotech Guam, Inc., ard
Guam Resource Recovery Furtners is 335 Hadlison r-'enue, Neow Yorlz,
New York 10017. GPI and Enprotech Guam are the sole partners of

a

GRRP L

GRRP and the Government of Guam_jntend to ente:r inte
MunigiEél_§gLid"Waste-Agreement—(tﬁE*"Msw—Agreement")%sétting““
forth, among other items, the torms and conditions on which GRFP
shall finance, construct and operate the facility.

EYLIIRIT s/
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NGOW, THEREFORE, 1In consideratiscn of the coviiisen and..

mutual covenantu contaised aerein and for othoer good and valunil:
arties agree to modify and amend the Licer.:

consideration, the p
Agreaement to read as folicws:

1. Rdggasa:
GRRP an exclusive rigit to dovelop, f
and operate a wasta reduction facility for the rezyeli
incineratien of tha =solid waste cellaected witl
Guam as provided herein. '

2.  Limited right of *c:fengent: GRRP shall have the
right, without the apprival of GEZDA or the Government of Cuanm, “a

iaries zad affiliates to be ownead

The Goverament of Guam and GEDA grart Ue
inanca, dasign, consctruct:
s and
Tovy ue

hin the Tersitouy

i

a.2

establish such rubsild

exclusively by 1%, Engcotach C:anm and/or GPI in order to fulr-i
its rights and resucnsibilities under this Licenue. GRIP shall
have the cisciation to create such joint venturass, partrershin:s,
‘corporations or combinrtions thirsor, invoiving enly the '
foregoing entities and thair Wholly owiied subsidiarics and
affiliates, in orde:s to hold tihe rights and to fulfill the
responsibilities of this Licen-a. CARP may e&ssijn its rights nrd
cbligations hereuncer to any of the above-mentioned companiasg,
partnershlips or joint ventures.

3. g;g&ihi;gduﬁggganmegg: (2) oOther than 2s zch
forth in Section 2, the Licensa Agreement shall neot be assigned
without the express writton consent of GEDA and the Governront ol
Guam. . The consent of GEDA and the Government of Guan nay be
withheld unless GRRP can estaklish to tie satisfaction of GEIA
and the Goverrment of Cuawm that the propozed assignee has the
ability, expertise or L<perience to fulrill the purp~zses of +
License, : :

(b) There shall be no chznge in the identity of ' e

Stockholders of Enprotech Guam without GEDA's wriltten coisent.

The MSW Agreement shall provide thazt Enprotech Guom shall at al1l

times maintain a mutugllg agreeable ninimum percentage interes:
n GRRP.

or a minimum investment

4. Term: This Agreement shall terminate on the
earlier of the date of execution and delivery of the MSW
Agreement by all parties thereto or the 23rd anniversary of tre

date hereof.
5. IPinancial obhligations: GRRp, its partners or
r financing the desig-.

shall be solely responsible fo
on of thé FacilityT —Neither—tha-

assigneeg, be
gonstruction and operatio
Gove;amént_of-Guam~n6fi§EbA:§ﬁéilihaiéfathf}ﬁancial obligaticn
to pay for any_part of the design, construction of Gperation ¥4
the Facility except as gontimplated by the MSW Agrecmait oF as
othervise ag¥esd in writing, - - 29T E——
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c. Senedule of Ooveloppeni: GRRP, 1%s partners ov
assignees, shall design, construct and operale Tha Facility—in
accordanca with the following schamuls:

et

a. Within 120 cays of the date of this Agreenent, cx,
such longer periud ¢s the parcies shall ajree, CCDA and SRRP . ¢
shall, in goed faith, nocotiate and ent i A L AZraana
whi p 1y acceptable terms for thn folleviry,
among othaers: , =P —

[y

i. The terms und conditicns on which Crar shazl
finance the design, construction and operation of the Fasility.

ii. The aevelopment of a progren manual whick sutliaac
the preliminary specificaticens, projected plant performance, si:n
layouts and general project descripticns.

R iii. The guarantae of GRRP that the Facility shall Le
capable of processing spaecific and agr-~zd upon quantitics cf
solil wasta, generating a specific amount or electricity
compatible with GPA inturcennsction ang generation requirementz
or other agread upou eLArgy rocas for sale to others.

: iv. The recovery of agreed upon récyciablc material,
as economically feasible. .

V. The guarantee of 1 maximunm quantity of residue wiil
a specific content of combustible material.

: vi. he comaitment of the Government of Guam to
deliver to the Facility nat -1an_ 75,000 toris of .accaptallo
solid waste per year from tha conmencement of ccrmnmercial
operations of the Facility Lhrouyih tha term of the Msw Agrecment:.

vii. The commitmernt of the Govarnment of Guam o pev
to GRRP ocessing fee on a Per ton Lusis for all solid was' =
delivereg.fg‘EHE‘FEEITIE?“EEH*E?tEBIIEHing a procedure for
adiusting such fee, from time to time, to reflect certain changod
costs., .

viii. A detailed "Schedule of Progress" which zhall
establish a schedule for the completion of the various incremests

of the design, construction and cperation of tha Facility in a
workmanlike and expeditious manner.

ix, Consistent with the understanding that GRRP is the
owner of the Facility for tax burposes, the transfer of the
Facility at the conclusion of the term of the MSW Agreement to
the Covernment of Guam or its designee, in good order and repair,
under terms to be mutunally negotiated.

i
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X. A deadlinc by whieh GRRP shall complete and filn
with all relevant regulatory agenciczs of the Territory of Guam
and of the United Statcs, any and all permit anplicat:cns
required for the design, construction and operation of the

. Facllity.
xi. A term of'ZO years following the commencement of .~
the operation of the Facility but in ro event more than 23 years

from thc date hereof,

_ xii. Terwminatioa of the Msy Agreement upon mutuyally
agrecd circumstances, Including a schedule of payments or other
mutually agreed method of detcrmining amounts duc on terninatio..
Anry other provision necessayry, in the reasonalble
to permit the consiruction znd permanent
Ly independeat finzncial institutiops
atc of GRAP, its partners, GCLUA or

xiii.
judgment of the partiecs,
financing of the F..ility
without recourse to uny af€ili

the Government of Guum.

b. On or bcfore the cxecutlon of the M3W Agrecment,
GEDA and GRRP shall_ggggg_iﬂén_nn~33:cemcuL‘LQ\providc GRRP with
3_MULUally—3TEIPLaLIT site of suffizient size for The desiye,” -
constriuction and—opetration oF tEE—F:éf¥§?§-T3F_E”mutua1ly
acceptable period. The pairties understsnd that the Guam
Jegislature may have to approve the use of any suUchisiter

7. a. This Agreement may be terwinated (i) with the
written consent of GRRP and GEDA; (ii) by GRRP upon 60 duys
written>notlcp to GEDA; (iii) by GEDA if GRRP shall, after 49
days writtcn notice, fail to procecd diligently and in good faith
to complete the pegotiation and execution of the M

otherwisc fail to curc a breach of this Agzrcement; or (iv) by
GRRP if GEVA or the Government of Guan shall, after 60 days
writtea notice, fail to procecd diligontly and in good f[zith to
complete tho negotiation and exccution of the MSN Agreoccement.

is terminated pursuvant Lo

b. IFf this Agroement
overnment of Guam shall be
(P.L. 17-29,

- Scction 7(w)(iv). CEDA and the G
liable, in accordance with the Government Claims Act
as amended), for all damages, costs and expenses incurred in

Whs ther before or after its

reliance upon this license,
amendment. However, the recovery of damages shall not include
those alledgcdly incurred by IEEI. 1If this Agreement is rLor-
minated for any other reason, no party shall be liable to auy

other party.
8. GRRP Warranties: GRRP kereby warrants, covenants
and guarantecs tha:c it now has or shall obtain by subcontract or
otherwise, the expertise necessary to carry out its oblipgations
set forth herein. GRRP has the requisite legal power and
authority to enter into this Agreement; has complied with all

-

S¥ Agreecuont o

|
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for its ewecution and the same

obligatien upon it. The '
ceuiempiated by this Agreeme-"

T x~,uleti = applicable to GRRP nc.-

consunmation of tha transec~tions
will violate no law, rule
Y agreement or u

' result in any default of a
upon GRRP.

GEDA_apd tha cove
eby warrant, covenan

9, Gi
Gevernment of Guam oand GED? hayx
guarantea as follows:

a. GEDA and thz Gov
assistznca as they axe r-ascnab

expedite and fac

License. ‘hey shazll use
easenents,

issuance of permits,
various agencies of the Tarrite

Qi) The Government of Guan and
3 rity to enter into this Agrem:ri:

requisite gal power and autho
to grant the liccnse extc.dad h
fully executed and celivered by
and constitutes s valid and bip
consummation of the tiunsaction
compliance by the Governmcnt of
agreements shall not violiave an
applicable to either.

~-.ditate the porf
their DHes
approvals and agrecmcnis frem

ndertaking bindinyg

of Guan rraptisa: Nho

[=)otalp)
t and

ernment of Guum shall previde sauh
ly =2anabla of ‘providing to

ermance of GRRP cader this

st efforts to assist in tha

TY of Guam and the United States.
GEDA have 311 %he

8rsunder; this Agreament has bean
the Govarament of Guam aacdd CxZuli
din: obligation cn eacli; the
set foril kevain and the

Guam and GEPA. wilth its terws

Y law, rule cor regulation

-
Calte

Lnership: Nething set fortn

i0. Avodidanie of Paritpar ip
~eata a partnership or joint

herein shall be ccnstrued tu

venture between ihe parties i,
agent

deemed to be the general
other to bid for or make commit
any contracts binding . upon thae

11. Merger: No modi

Agreement or any provision here
the parties unless it is agrued
bartias sought to be bond. Thi
embodimant of the parties!? oral
date. All other

arrived at to
contracts are waived and of no

-
-

Neitier party shall pe
or to permit the

taka

eto.
for the ctlie;
ments cn bekzlf of or Lnder

other.
fization, change or waiver of thisx
of shall be valid or binding c.,

to in wricing signed by the

3 Agreement is a full znd completn
‘agrecuents ard understandings
agraeemants, undarstandings and

force and effect.

shall be governed

This Agreement
£ the Territory cf

12.
by and construed in accordance with the laws o
Guam,
13. e ent of G Loan: In May of 1939, GPI ang
GEDA entered into an agreement providing for the stay of Superijor
5@ No. CV1001-88 and for the payment of
the pravious and

monaey by GPI to GEDA which sh

all satigfy

~-5-
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existing indebtedness of IEEI to GEDA. That agrcement is
modified as follows:
a. GPI shall pay to GEDA upon the executicn of G .
Agreement the sum of $10,000. ,
uilding permit by the o~

Upon the issvanca of a b

th~ Facility or upon » .
Section 7(a)(ii) cr
$255,000.

b.
Department of Public Works to GPT fo--
termination of this Agr-anent sursvant te

7(a) (iii), GPI shall pay to GEDA the sum of

14. Rgleu.2 Q2 TRRI: Jotning in this Amenced Licar
Agreement shall be deemed to be a reieass of GSDA's claing
against IEEI for moneys lcaned. Ugon the rzceipt ¢f tho sum o7
$255,000 from GPI, GEDA shall sxecute such full ard cemple:.:
releasas of IEEI cs G2I shall roqu.st, provided that IREI reicasza
GEDA from any and all claims and liability arising in ary woy
from or related to the original License Agraamaiic. GPX

EI is aware of ang agrr:3 to the siay of ¢ha -
in Superior Court of &u:c.a

"
- -

‘represants that I
Di's ciaims against it

prosecution of GE
Civil Casa No. 1001-88.

" 15. Condi ;,z_ni_£n1§~55pngmgn;: This Arendment iz’
expressly made conditional upon the full and completa assigraarns
of the 1982 License Agrcement fren IEEX to GPI, such that ICEY
will have no interest i the Licensae, either as originally
drafted or as amonded. Tn the event of the failure of IEEI to
assign the License to GPI or that the Liczensz should.reveri: to
IEEI, then this Amendment shall be void and of no force and
effect and IEEI shall only have those rich*s created by %ha
original unamended License, subject to 2jl of GEDA's drrfehzes ot
Claims, including tne claim thut tha License is termirated and

The License is bein mended solely fox the

void. : g conditionaliy a
benefit of GRRP, its partners Nething set fooui

and - assiy.ees.
in this Amendment shall in any way be concidered a2 waiver or
foryiveness by GEDA or the Government of Guam of any previous
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i breach or non-performance by IEEI. GEDA reserves all of its
T rights against IEEI, unaffected by anything agreed to herein.
- GUAM ECONOMIC DEVELOPMENT .
AUTHORITY, . .

} . —— N PR i .

. ~—CHARLES CRISOSTOMO,
“ : Its Administrator

oy '..‘ T .

e

o

et . d__.//‘-

gl A A rm——— y Aoar 4
57 ‘ BY | ;L
RELL . _ ANTHONYLEON GUERRERO,
B ' Its Cﬁ.man

GUAM POWER, INC.,

: | Qs iy\mv 4
. o WAGDz‘?;ggéﬁzgg\Sf\:S—*”

Its President .

GUAM RESOURCE RECOVERY PARTNERS,

By GUAMN POWER, INC.,
Z General Partner

R .

\' ST B
By %§§I?\>\\ :
WAGDY GUIRGUIS ’> e
Prasiden S ;

By ENPROTECH GUAM, INC.,
a Gansral Partner

///i1;4741;...~.- —
. re

-—_— = VQ*}Z President
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GOVERNMENT OF GUAM

5

JOSEPH F. ADA,
Governor of Guamn

. - NOv 15 1990

L - APPROVED AS TO FORM:

— ' | By

McCULLY, SWAVELY & LANNEN, P.C.
‘ Attorneys for Guam Economic
- L Developagnt Authorit

o B  ATTORNEY GENERAL

-

— , Elizabsth parcett Andarson

| | - — w.;
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TERM SHEET
FOR
MSW AGREEMENT FOR
GUAM WASTE-TO-ENERGY FACILITY

DECEMBER 30, 1994
s set forth below represent the understanding of Guam
Recovery Partners ("GRRP") the Government of Guam
with respect to the basic business issues to be

rvice Agreement to be entered into pursuant
Agreement, dated 15 November 1990, between

The term
Resource
(*Guam”),
incorporated in the Se
to the Amended License
GRRP and Guam.

This term sheet shall not, by itself, constitute a binding
t between the parties nor is it intended to be a
comprehensive description of all the terms and conditions of the
Service Agreement. Rather, it is the intent of GRRP and Guam that,
immediately following the initialling of this Texrm Sheet, each
party will negotiate in good faith and with due diligence a
definitive Service Agreement, which will incorporate these business
terms and such other terms as GRRP and Guam may agree and be
executed by the parties within sixty days (60) after the date
hereof. <The parties expect to use the February 22, 1993 draft
Solid Waste Disposal Agreement, Appendix E, as a general form for

completing the negotiations.

agreemen

1. scription o a

The design and performance of the Facility are outlined in the
attached schedules under Appendix "A". : '

The Facility design and performance parameters are:

a. A design/nameplate rating of 300 TPD.

b. An annual throughput capacity of 93075 tons/year (85%
availability) after the first contract year, based on a design

- HHV of 4900 BTU/1b.

The best evidence of the composition and quantity of the
solid waste on Guam is set forth on the GEPA report entitled
"GEPA Solid Waste Study, 28-Dec-93* (19 pages) and attached as
Appendix B. The quantity and composition of solid waste which
may be recycled on Guam without adversely affecting the
operation of the Facility is that set forth in the "Assessment
of Financial Feasibility of Recycling” prepared by GEPA and
attached as Appendix C. GRRP has determined that Guam’s solid
waste stream, after recycling as set forth on Appendix C, 1is
adequate to finance and-operate the Facility described in this

C.




term sheet. Guam will agree that until coverage factors in
excess of Facility capacity of 1.10 are produced, then it will
not support or participate in recycling in excess of that
jdentified in Appendix C. Before the execution of the Service
Agreement, the Facility and Appendixes B and C will be
reviewed by two LOC Banks for non-binding assurances of
financeability. Subsequent failure to finance because of
perceived inadequacies of Guam’s wasteflow will cause the
Service Agreement to terminate but the Amended License will

continue.

d. The Contractor shall be Volund Ansaldo and may only be
changed as provided in paragraph 22.

e. The Facility will comply with all Federal and Territorial
requlations in effect or proposed as of the date of this Term
Sheet, including those proposed by USEPA concerning emissions
(scheduled to be effective in September of 1995). However,
the compliance with the above proposed USEPA regulations shall
be a change order resulting in an increase in the Construction
Cost under paragraph 5 (Direct Costs). However, the maximum
amount of the increase shall be $4,000,000.00. Any other
change to a Federal or Territorial regulation occurring after
the date of this Term Sheet shall be an Uncontrollable

Circumstance.

GRRP will provide certain guarantees and warranties regarding
the Facility’s availability, capacity, and energy efficiency.
compliance with environmental standards, ash production,
consumption of limestone and utility usage. The Facility will also
be required to pass certain performance tests prior to acceptance.

~ .The Facility site will include an area of at least 30,000
square feet for the construction of a Materials Recovery Facility .
("MRF") to be built at Guam’s discretion.’ ' :

GRRP has the first right to design and construct the MRF at
the site.

2. cConstruction Cost:

The base construction cost of the Facility (as described in

the project manual attached as Appendix A) is $49,090,909.00 as of
July 1, 1994. The base price will be escalated from July 1, 1994
to the date notice to proceed is given at a rate calculated by
multiplying an escalation factor determined at the notice to
proceed date which shall be a number determined by dividing the
applicable index at notice to proceed date by the same index for
July 1, 1994 which result shall not in any case be less than 1.0.
The indexes shall apply as follows: fifty percent (50%) of Fhe
July-1, 1994 construction cost will escalate in accordance with
certain Guam construction indices to be agreed upon within the

2




Service agreement; twenty five percent (25%) of the July 1, 1994
construction cost escalated by the U.S. mainland Machinery and
Equipment Index; and twenty five percent (25%) of the July 1, 1394
construction cost escalated by the U.S. mainland Labor Index.
However, if notice to proceed is delayéd-as a result of GRRP's
negligence, fault, a change in the Contractor, Operator or
Guarantor, or failure to perform its obligations, there shall be no
escalation of the construction cost during the period of such
delay. Similarly, there shall be no escalation of the construction
cost during the twelve (12) wonth period following scheduled
financial closing where the parties attempt to achieve the
Qualifying Service Fee (see paragraph 15 below).

Except as specifically provided in elsewhere in this term
sheet, this construction cost is the guaranteed maximum all-in
price for all engineering, procurement, and construction of the
Facility. The construction Contractor shall be Volund Ansaldo and
may only be changed as provided in paragraph 22.

Local sales, excise, or use taxes imposed by Guam are not

_included in the above construction cost and will be an additional
not, however, be’

amount to be financed, if paid. They will
included in the costs to be used in determining pursuant to
paragraph 15 whether the estimated service fee exceeds the

Qualifying Service Fee.

The construction cost above excludes the cost of acquiring the
site, site development costs not provided for in the allowances
provided GRRP schedule 9, Appendix A, dated January 23, 1993
(attached as Appendix D), the GPA interconnect cost, and off-site
utility costs. The estimated cost of these additional items is
Four Million Eight Hundred Thousand and 00/100- Dollars
($4,800,000.00) [CHECK]). The treatment of these items for purpose
of the "qualifying service fee"” test is described in paragraph 15
below. Within sixty (60) days of notice of site control, GRRP will
complete the work necessary Uto propose fixed prices for the
additional items. Before the execution of the MSW Agreement, Guam

will provide evidence of site control.

3. Development Fee:

The development fee is Three Million Eight Hundred Thousand
and 00/100 Dollars ($3,800,000.00), payable as follows: One
Million Five Hundred Thousand and 00/100 Dollars ($1,500,000.00)
(Phase I) at financial closing and the balance of Two Million Three
Hundred Thousand and 00/100 Dollars ($2,300,000.00) (Phase II) paid
based upon achievement of development /design, milestones certified
by GRRP and billed directly to the trustee, without cost
substantiation. The payment of the Phase II development fee will
be synchronized with the construction drawdown schedule. The
development fee includes all costs incurred by and fees payable by
GRRP in connection with the design, development, and construction

3
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of the project, and there will be no further compensation for these
items.

4. i s

Change orders requested by Guam or required as a result of an
Uncontrollable Circumstance shall be billed on a direct cost basis
as determined in accordance with the definition in the February 22,
1993 draft of the Solid Waste Disposal Agreement, attached as

Appendix "E®.

The overhead will be determined by multiplying paragraph "a"
of the Direct- Costs definition by a factor.of one (1.0). In the
case of change orders due to Uncontrollable Circumstance, a profit
factor of five percent (5%) shall be applied only to clause “a* of
the definition. In the case of change orders requested by Guam, a
profit factor of ten percent (10%) shall be applied to clause "a",
five percent (5%) shall be applied to clauses "b® and "c*. In both
cases, the profit factor shall be applied to "d" except on
materials and equipment purchased from the Operator or Contractor,
in which case GRRP profit shall be zero percent {o%) .

5. Equity:

ructure will provide for a minimum GRRP equity

The financing st
of five pexcent (5%) of the total financed cost with a twenty-two
percent (22%) annual after tax return on the unamortized portion of

the actual equity invested for the term of the Service Agreement.
Equity will amortize fully over the term of the debt. GRRP will
provide financing for 95% of financed costs through the issuance,
through GEDA, of tax-exempt Private Activity Bonds payable by GRRP
and secured by the various agreements- between GRRP and Guam. -

Guam shall be entitled to turn over the Facility at the end of
the Service Agreement for a purchase pricde of One and 00/100 Dollar

($1.00) .
6. Scheduled Acceptance Date:

The schgduled acceptance .date is nine hundred (900) days from
the date notice to proceed is given. Notice to proceed will be

given on financial closing date.

GRRP will earn an early construction bonus of fifty percent
(50%) of the saved monthly interest during construction for each
day of early completion. The bonus will be calculated on the

actual saved interest.

2 Enerqy Efficiencv Guarantee:




GRRP will guarantee that the Facility will generate 400 KW net
er ton of acceptable waste processed with a design heating value

of 4900 BTU/lb.

8. Energy Revenyes:

Energy revenues derived from the processing of the guaranteed
capacity (see item 10, below) is to be credited to Guam on the

following basis:

a. One hundred percent (100%) of the initial base rate
granted by GPA or achieved by petition of the GRRP from the
Guam Public Utility Commission ("GPUC"). ,

b. .F?fgy'percent (50%) of revenues earned by any increase of
the initial GPUC base rate which GRRP is able to obtain in any
appeal from the GPUC proceedings.

In addition, Guam and GRRP will share equally (50/50) revenues
earned on energy conversions rate greater than 400 KW per design

ton (4900 BTU/1b.).

9. Guaranteed Availability: Guaranteed Capacity:

The guaranteed availability of the Facility is eight-five
percent (85%) equivalent to 7446 hours per billing year beginning
with the second contract year. The availability for the first year
after acceptance of the Facility will be eighty percent (80%).

The guaranteed capacity of the Facility is 93,075 tons per
year at a nominal process rate of 300 TPD for acceptable waste with

a higher heating value 4300 BTU/1b. vem

The daily throughput is adjusted in accordance with the design
capacity boiler as provided for in the Furnmace Wastée Capacity
Diagram and Chart (Appendix F) for Acceptable Waste in the range of
1800 to 6000 BTU/lb. All other auxiliary equipment, including the
air pollution control equipment shall be sized for processing
Acceptable Waste in the range of 3800 to 6000 BTU/lb.

10. Other Performance Guarantees:

The Service Agreement will also contain guarantees with
respect to the following matters as set forth in their entirety on

Exhibit C attached:

a. Emissions and environmental compliance;

b. Quality and quantity of ash produced;

C. Lime, urea, carbon and other omission controlling

material consumption;




d. Maximum Utility utilization; and
e. Excess tonnage.

11. Excegs Tonnage:

Insofar-as the Facility processes acceptable waste in excess
of the guaranteed tonnage (i.e., 93,075 tons/year), GRRP will be
entitled to a $15/ton fee for each ton processed in excess of the
guaranteed tonnage. In addition to its fifty percent (50%) share
of energy produced from such additional waste.

12. Landfill Charge:

GRRP will pay Guam a landfill charge for by-passed waste
(i.e., the difference between the waste actually processed by the
Facility in any year and the guaranteed capacity, other than as a
result of an Uncontrollable Circumstance or the unavailability of
acceptable waste). The landfill charge will be Guam’s actual costs
as determined by an independent outside accounting firm, plus a
fixed charge of Seven and 50/100 Dollars ($7.50) per ton.

13. itia erations and Maintena Cha

The Facility shall be operated and maintained by Volund
Ansaldo. The operator may only be changed as provided in paragraph
22 below. The GRRP shall be entitled to replace the contractor for
convenience or cause and the Government’s consent shall not be

unreasonably withheld.

The initial operations and maintenance charge for September
1992, is estimated ‘to be Four Million Four Hundred Forty-One
Thousand ~Two  Hundred Fifty apd 00/100 Dollars ($4,441,250.00)
subject to escalation in accordance with paragraph 14. The fixed
component is Two Million Eight Hundred Thousand and 00/100 Dollars
($2,800,000.00) which escalates in accordance with the "operating
fee escalation schedule”, including labor, machinery and chemicals
indexed below. The administrative component equals Two Hundred
Thousand and 00/100 Dollars ($200,000.00) per annum which is fixed
and shall not escalate. The balance represents a good faith
estimate of "pass through” costs which are not guaranteed.

14. Escalation Indices for Qperation and Maintenance_Charge:

a. The fixed component of the operation and maintenance
charge will be escalated from September 1, 1992 by multiplying
such fixed component by an escalation factor for billing year
"n* equal to the number, which shall be the greater of 1.0 or
the number.

The following escalation indices are applicable to the Base

Operating Fee and the Excess Operating Fee:

6




0.50 times the Labor Index for billing year "n" divided by the
Labor Index for September, 1992

plus 0.45 times the Machinery and Equipment Index for billing year
»n* divided by the Machinery and Equipment Index for September

1992
0.05 times the Chemicals Index for Billing Year "n" divided by

plus

the Chemical Index for September 13992.

. The indices to be used as the Labor Index, the Machinery and
Equipment Index and the Chemical Index will be agreed in the

Service Agreement.

15. Financing Cogts:

All of the costs of developing, designing and constructing the
Facility, including soft costs and legal, accounting and
underwriting fees, will be financed through the combination of
third party debt and GRRP equity discussed in paragraph 5. The
parties contemplate that the third party debt will be tax exempt
bonds issued by GEDA but with' recourse solely to GRRP, the project
and to the letter of credit issued by a financial institution
obtained by GRRP and acceptable to Guam (whose acceptance will be
in accordance with GRRP’S financing schedule and not be
unreasonably withheld). The bonds and the equity will fully
amortize over the twenty (20) year texrm of the Service Agreement.
It will be GRRP’s responsibility to obtain the necessary financing
on terms which will satisfy the Qualifying Service Fee test
described below. GRRP will use its best efforts to obtain
financing on terms which will achieve the lowest reasonably
achievable Qualifying Service Fee. GRRP shall consult with Guam in
connection with, and Guam shall have the right (but not the
obligation) to participate in; obtaining financing  for “the

Facility.

Guam will pay a service fee for the first 93,075 tons of
acceptable waste delivered to the Facility each year equal to the
sum of the capital charge (principal and interest payments on bonds
outstanding at acceptance of the Facility and equity repayment) and
the fixed, administrative, and "pass through" components of the
operation and maintenance charge. (The fee for acceptable waste in
excess of 93,075 tons per year is set forth in paragraph 11.)

A Qualifying Service Fee has been agreed to in the amount of
$167.09 per ton, as of the date of this term sheet. The Qualifying

Service Fee was calculated using the model attached as Appendix G.
(The parties agree that should, before the execution of the Service

Agreement, Appendix
otherwise be 1in erroxr,
agreement.) The Qualifying Service Fee is,

then it shall be modified by mutual
and shall be,

7
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calculated without including sales or excise taxes imposed by Guam,
or the costs of interconnection facilities, site acquisition, off
gite utilities, or site development in excess of the amounts
estimated in paragraph 2 above. At, or shortly before, the
execution of the Service Fee Agreement, the Qualifying Service Fee
shall be recalculated using an interest rate of 200 basis points
above the prevailing rate for 20-year tax exempt revenue bonds
jssued by Guam. After the execution of the Service Fee Agreement,
the Qualifying Service Fee shall be fixed and will only be
increased if the escalation of the construction cost or the
operations and maintenance charge is in excess of that used in the
model or as the result of an Uncontrollable Circumstance.

From time to time prior to financial closing, GRRP and Guam
will calculate an estimated service fee using the model attached as
Appendix G and the best available current data of project costs,
including currently known costs (e.g., the construction contract
price, the development fee, and the fixed component of the
operation and maintenance charge) and cost which may change or
which are currently not know (e.g., bond interest rates, letter of
credit fees and other financing terms, and consultants and
underwriting fees). Guam’s obligation to proceed further with the
Service Agreement is conditioned on the estimated gross service fee
(i.e., before reduction for estimated energy revenues and interest
savings due toO early completion) calculated on both the bond sale

date and the financial closing date, but without including in the

project cost for purposes of such calculation the costs of

interconnection facilities, site acquisition, off-site utilities
and site development costs in excess of the maximum allowance shown
on Appendix D, being no greater than the qualifying service fee
agreed to at execution of the Service Agreement by the Governor of
Guam. (Even though excluded from the foregoing- calculation, the

costs of interconnection facilities, site acquisition, off-site
utilities, site development costs in excess of the specified
.]ated costs must be

allowance, and all other construction or site're
fixed prior to the bond sale date and financial closing.)}

In the event that as of the bond sale date the estimated gross
service fee exceeds the Qualifying Service Fee, and the cause is
other than Guam fault or an Uncontrollable Circumstance, then Guam
has no obligation to proceed and (1) GRRP has the option (but not
the obligation) to reduce its fees or to provide alternative
financing so as to achieve the Qualifying Service Fee, (2) Guam
would not be required to go forward with financing (unless the pro
forma initial tipping fee were reduced pursuant to clause (1)
above), (3) the parties would use their best efforts during the
twelve months following the scheduled financial closing date to
achieve the Qualifying Service Fee, and (4) if, despite those
efforts, financing calculated to achieve the Qualifying Service Fee
cannot be achieved within twelve (12) months, the Service Agreement
shall- terminate but the Amended License shall continue, unless the
failure to achieve the Qualifying Service Fee was attributable to

8




GRRP fault, any matter within the control of GRRP or the
Contractor/Operatox, relating to the design of the Facility, or the
result of change of the Contractor, operator or guarantor, in which
case it would terminate also. If as the result of an
Uncontrollable Circumstance the financial closing does not occur
within twelve (12) months of the scheduled financing closing date,
then the Service Agreement shall terminate but the Amended License

ghall stay in effect.

The "best efforts obligation® deseribed in (3) above shall be
described in a side letter and would not include any modification
of a material right or obligation under the Service Agreement.
Both Guam and GRRP shall cooperate with an LOC Bank’s reasonable
request for a modification of the Facility or the Service
Agreement; however, neither party shall be required to modify a
material right or obligation. The requirement by an LOC Bank that
GRRP increase its equity above five percent (5%) shall not cause
the Qualifying Service Fee to be increased. .

once financial closing has occurred, the service fee payable
by Guam will be based on the actual amounts of the capital charge,
operation and maintenance cost, electrical energy revenues,  and
other items included in the calculation of the service fee;.
including any increase in costs which are Guam‘’s responsibility
under the Service Agreement, but excluding increases in costs which
are GRRP’s responsibility under the Service Agreement. However,
without Guam’s prior consent, the service fee shall not exceed the
Qualifying Service Fee, except as a result of costs excluded from
the qualifying service calculation as described above or increased
costs due to Guam’s request or fault or to Uncontrollable

Circumstance.

6. surance:

The provisions for Insurance on the Facility have not been
e parties and, therefore, must be negotiated before

agreed to by th
the execution of the Service Agreement. The Qualifying Service
Fee, paragraph 15, assumes a premium of $ , which will be

modified in the Service Agreement.

17. Permits:

GRRP shall be. responsible for obtaining all necessary permits
and approvals for the project, including preparations of all
applications and any related environmental impact statements OI
assessments, design and engineering work, and studies. Guam will

cooperate with GRRP and support all such permit applications and

will use its best efforts (to be defined in the Service Agreement

or a related side agreement) to assist GRRP in obtaining such

permits (so long as the Facility design and permit applications are
consistent with applicable laws and regulations, and agency
procedures and practices) . If GRRP is unable to obtain all

9




required permits and approvals by the schedule financial closing
date, the Service Agreement and the Amended License will, at Guam’s
option, terminate with no fee or reimbursement being paid to GRRP,
provided such failure to obtain permits and approval are not the

result of Guam fault.

18. Events of Default:

The Service Agreement events of default by GRRP will be
limited to material repeated failure to perform its Service
Agreement obligations, failure to pass all performance tests and
achieve acceptance of the Facility by the scheduled acceptance date
(subject to the rights to extend the acceptance date and/or to buy
down the performance guarantees described in Sections 7.14 through
.17 of the February 22, 1993 draft of the Solid Waste Disposal
Agreement), failure to meet certain minimum performance
requirements [of 74460 tons per year and 80% availability] over an
extended period of time, bankruptcy of GRRP or the Guarantor, and
failure to commence cures within a reasonable period following
notice; bankruptcy, project abandonment . Otherwise, once the
Facility is accepted, failure to meet performance guarantees would
result in monetary surcharges (e.g., bypassed waste charges, lime
charges, payment of applicable fine, payment for lost energy
revenue), but would not, by themselves, constitute an event of
default or trigger forfeiture of the Facility (although failure to
pay such monetary surcharges would be an event of default}. If an
event of default (as described above) occurs and is continuing,
GRRP would be obligated to pay or defease any outstanding Facility
debt . If the Service Agreement is terminated due to a GRRP
default, GRRP shall turn the Facility over to Guam for no
additional charge. However, GRRP shall have the right to operate
the Facility for the remainder of the term of the Service

Agreement. .

19. Guarantox:

The Guarantor of GRRP’s obligations shall be Volund Ansaldo.
The terms and extent of the guaranty shall be set forth in the
Service Agreement and shall include the guarantee of all of GRRP's
obligations under the Service Agreement, including financial
obligations and obligations relating to construction, operation,
performance and termination. However, the guarantee shall not be
effective until the financial closing date.

The Guarantor may only be changed as set forth in paragraph

22.
20. Financial Closing; Notice to Proceed: Legislative Approval:

The Service Fee Agreement, which shall include all terms set
forth in this term sheet, shall be conditioned upon approval by the
Legislature of Guam before March 15, 1995. If legislative approval

10




is not obtained by that date, GRRP and the Government shall usge
their best efforts to determine the reason for the non-approval and
shall, in good faith, attempt to agree-on modification to the
Service Agreement which will result in legislative approval. In
the event that legislative approval is not obtained before March
15, 1996, then at the option of either party the Service Agreement
shall terminate and GRRP shall not be paid any fee or be reimbursed
for any costs, but the Amended License shall continue. GRRP and
Cuam shall use their best efforts to obtain legislative approval;
however, the best efforts of Guam will be defined in a side letter.

If legislative approval is obtained, the financial closing
must occur ("scheduled financial closing date") and. notice to
proceed must be given to the contractor no later than seven hundred
thirty (730) days after the date of legislative approval or as
extended by an Uncontrollable Circumstance or Guam fault.

1. T m :

The term of the agreement is twenty (20) years from the later
of the acceptance date by Guam of the completed Facility or the

Facility scheduled acceptance date.

22, Change of Contractor, Operator or Guarantor:

GRRP shall have the right to change the Contractor, Operator,
or Guarantor subject to the approval of Guam, which shall not be
unreasonably withheld. Guam shall not withhold its approval if the
proposed Contractor, Operator, or Guarantor meets the following

standaxrds:

Contractor: Has designed and constructed facilities of
similar complexity and value within three years proceeding the
notice to proceed date and suc¢ch facilities have been in.
successful operation for-a period no 1less than eighteen,

months.

Operator: Is operating facilities of similar complexity and
has successfully operated such waste processing facilities for
a minimum of three years prior to the notice to proceed date.

Is of equal or better credit worthiness to Volund

Guarantor:
out an increase

Ansaldo and is acceptable to an LOC bank with
in the fees charged for the LOC.

In the event such approval is requested, GRRP shall provide a
full detailed and substantiated disclosure of the reasons for the

change.

11
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September 21, 2009 T o
TE A,

VIA HAND DELIVERY

| Guom Yordihoniy
Administrator Profeciion Agengy
Attention: Ms. Conchita SN Taitano
GUAM ENVIRONMENTAL PROTECTION AGENCY
17-3304 Mariner Avenue

Tiyan, Guam

RE: Comments to Layon Permit and R uest for Hearin

To Whom it May Concern:

~Pursuant to 10 G.C.A. § 51104 and Section 23104(c)(4) of the Solid Waste
Disposal Rules and Regulations (“SWDRR”), Guam Resource Recover Partners (“GRRP”), a
party substantially affected by the pending Layon landfill permit application, hereby submits its
objections and requests a hearing in accordance with the Administrative Adjudication Law.

Section 51104 of Title 10 of the G.C.A. provides as follows:

If, within forth-five (45) days after publication and broadcast, the Agency
receives written notice of opposition to the Agency’s intention to issue such
permit and a request for a hearing is made, the Agency shall provide for a hearing
in accordance with the Administrative Adjudication Law, if requested by a
substantially affected party or an informal public meeting if request by any other
person.

See also Section 23104(c)(4) of the SWDRR.

GRRP currently has pending before the Guam Environmental Protection Agency
(“Agency” or “GEPA™) an application for a MSWLF operations permit for its proposed landfill
at Guatali Parcel B. Although GRRP has encountered some success in its collaboration with

GEPA technical staff in its review of GRRP’s permit application, more recently GEPA’s
involvement in the Layon landfill has detrimentally impacted the Agency’s review of GRRP’s

362377
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GUAM ENVIRONMENTAL PROTECTION AGENCY
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permit application. Efforts have been made in the Consent Decree Proceeding' to stop GRRP’s
project from moving forward. In particular, in June the Receiver® reported to the District Court
of Guam that GEPA was being pressured to give another landfill permit application “equal . . .
priority.” See Consent Decree Proceeding, Special Report of the Receiver filed June 5, 2009,
attached as Attachment B. It is well-known that the only other landfill permit application before
GEPA is GRRP’s. As part of the Receiver’s quest to investigate this purported pressure, GEPA
turned over all of GRRP’s original landfill permit application documents, even though such
documents are clearly outside the scope of the District Court’s order. See Consent Decree
Proceeding, Order re: Special Report, filed June 5, 2009, attached as Attachment C (limiting
production of documents to communications generated after October I, 2008. GRRP’s permit
application was filed in June 2008). Even more recent, earlier this month, the District Court of
Guam ordered that “all work associated with the opening of the Layon landfill be the priority of
the Government of Guam.” See Consent Decree Proceeding, Order re: Special Report filed
September 3, 2009, attached as Attachment D. This interference with GRRP’s permit
application to the benefit of the Layon permit application without due process, unfairly deprives
GRRP of its right to equal consideration and was motivated and even instigated in part by GEPA
and/or some of its employees. See Consent Decree Proceeding, Special Report of the Receiver,
Concemns Regarding the Guam Environmental Protection Agency, filed September 3, 2009,
attached as Attachment E. Based upon these recent events, it is clear that the Layon landfill
permit application has, and will continue to, substantially affect GRRP’s right to due process and
impact GEPA’s review of GRRP’s permit application.

Additionally, GRRP currently has an Amended License Agreement with the
Government of Guam dated November 15, 1990. The Amended License grants GRRP a twenty-
three year exclusive right to develop, finance, design, construct and operate a waste reduction
facility. The Amended License also requires the Government of Guam to enter into a municipal
solid waste agreement that guarantees the Government’s delivery of an annual minimum waste
tonnage to GRRP.” Thus, as an alternate source for the disposal of solid waste that threatens
GRRP’s guaranteed minimum waste tonnage, the proposed Layon landfill substantially impacts
GRRP’s rights under the Amended License. See Amended License, attached as Attachment A.

! United States v. Government of Guam, District Court of Guam Case No. 02-00022.

? Gershman, Brickner & Bratton, Inc. is the Receiver appointed by the District Court of Guam in the Consent
Decree Proceeding.

? The Government of Guam and GRRP had previously negotiated and entered into a municipal solid waste
agreement as contemplated by the Amended License known as the 1996 Solid Waste Construction and Services
Agreement. Notwithstanding the question concerning the 1996 Agreement’s status, the Amended License remains a
valid and binding agreement between the Government of Guam and GRRP.
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In addition to the above, GRRP states the following objections to the Layon
landfill permit application:

1. Proceeding with a government landfill at Layon is illegal. Tt violates
Public Law 24-06, which became law in March 1997. Public Law 24-06 directs, without any
limitation or exception, that the “MSWLF shall be located at either Guatali or Malaa, or both.”
(Emphasis added.) Although GEPA has sought to rely on the Consent Decree as a basis to

proceed with the Layon permit application, the Consent Decree does not excuse GEPA, or any -

other Government of Guam agency, from complying with Public Law 24-06 or any other law.
See Consent Decree Proceeding, Consent Decree filed Feb. 11, 2004, at 9 47, attached as
Attachment F (“This Consent Decree in no way affects the Government of Guam’s
responsibilities to comply with all applicable federal and territorial laws and regulations.”).
Thus, even under the Consent Decree the Government of Guam’s pursuit of the landfill at Layon
is illegal as it contravenes and ignores the mandatory and unconditional directive of Public Law
24-06.

2. There is no other law or regulation allowing the Government of Guam to
proceed with a landfill at any location other than Guatali or Malaa. The Draft Guam 2006
Integrated Solid Waste Management Plan (the “draft 2006 SWMP”), which was submitted to the
Legislature in September 2006 but never approved, never went into effect since it was submitted
without an economic impact statement as required by the Administrative Adjudication Law. *
Thus, the draft 2006 SWMP, which designates the Government of Guam’s landfill at
Dandan/Layon is ineffective and void.

The economic impact statement was never prepared because GEPA’s
Administrator purposely attempted to circumvent the law by wrongly certifying that the cost to
the public to implement the draft 2006 SWMP, including the development of a landfil] at Layon,
would be less than $500,000.00. GEPA admittedly excluded the cost of projects mandated by
the Consent Decree. See Administrator’s Determination, attached as Attachment G. GEPA’s
stated exclusion, however, is nowhere allowed by law. See 5 G.C.A. § 9300 ef seq.

*See 5 G.CA. § 9301(e) (requiring an economic impact statement for any rule costing the general public in excess
of $500,000.00). Rule means any “rule, regulation, standard, classification, procedure or requirement of any agency
designed to have or having the effect of law or interpreting, supplementing or implementing any law enforced or
administered by it, including any regulation under which the agency makes charges for services it provides, or to
govern its organization or procedure, but does not include regulations, resolutions or directions relating solely to
internal policy, internal agency organization or internal procedure which do not directly affect the rights of or
procedures available to the public and does not include administrative adjudication.” 5 G.C.A. § 9107.
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The legal mandate for the closing of the Ordot dump and opening of a new
landfill has been required by Guam law since the enactment of Public Law 22-115 (1994), and
was separately re-mandated in Public Law 23-95 (1996) and Public Law 24-06 (1997) - well
before the 2004 Consent Decree. The legal requirement for the economic impact statement
existed since the enactment of Public Law 25-173 in October 2000 - also before the Consent
Decree. Thus, GEPA could not seek to avoid the Government of Guam’s existing statutory
responsibility to provide an economic impact statement as a part of the draft 2006 SWMP by
relying on the Consent Decree, especially given that the Consent Decree expressly states the
Government of Guam is not relieved of its responsibility to comply with Guam law. See
Consent Decree, § 47. See also League of Residential Neighborhood Advocates v. City of Los
Angeles, 498 F.3d 1052 (9th Cir. 2007) (“A federal consent decree or settlement agreement
cannot be a means for state officials to evade state law.” ; Keith v. Volpe, 118 F.3d 1386, 1393
(9th Cir. 1997) (holding that parties to a consent decree “could not agree to terms which would
exceed their authority and supplant state law”); Perkins v. City of Chicago Heights, 47 F.3d 212,
216 (7th Cir. 1995) (““Some rules of law are designed to limit the authority of public
officeholders. . . . They may chafe at these restraints and seek to evade them,’ but they may not
do so by agreeing to do something state law forbids. Because a consent decree is not just an
agreement between two parties, but is also a Judicial act, district courts must ensure that the
consent decrees they approve respect this principle as well as the rights of third parties.” (internal
citation and alteration omitted)).

Since the Legislature never approved the draft 2006 SWMP it could not have
lapsed into effect without the requisite economic impact statement. See 5 G.C.A. § 9301(e)
(“[NJor shall any proposed rule or regulation go into effect without a completed economic
impact statement.”). Accordingly, the Layon landfill violates Guam law, namely Public Law 24-
06, which mandates the construction of the next government landfill to be constructed at Guarali
or Malaa. By violating Guam law, the Layon landfill further violates paragraph 47 of the
Consent Decree. GRRP’s objection to the Layon landfill on the basis of illegality has been a
matter of record since before the Consent Decree was filed. See J anuary 15, 2004 Objection and
Comment to the Consent Decree by GRRP, attached as Attachment H. Illegality of the project
does not cure itself with the passage of time.

3. The draft Layon permit falsely states that Guatali and Malaa were
eliminated from consideration because “it [sic] does not meet the Resource Conservation and
Recovery Act (RCRA) Subtitle D requirement for landfill siting.” See Draft Permit, Layon
Municipal Solid Waste Landfill, Inarajan, Guam Executive Summary at p. 4. GEPA is well
aware that Guatali and Malaa do satisfy RCRA Subtitle D landfill siting requirements. As
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acknowledged in GEPA’s Preliminary Site Suitability Report (March 2004) (“PSSR” , Guatali
and Malaa were evaluated by J.C. Tenorio and Associates, Inc., Consulting Engineers, using
RCRA Subtitle D requirements and were found suitable. See PSSR at pp. 2-3 (“None of the
previously identified sites were evaluated based on . . . RCRA Subtitle D location restrictions
and design requirements. The two partial exceptions to this statement are the sites which were
evaluated by . . . J.C. Tenorio and Associates, Inc., Consulting Engineers.”).

In addition, GEPA’s PSSR is not an evaluation based on RCRA Subtitle D
landfill siting requirements. Rather, the evaluation of sites was done based on arbitrary
“Exclusionary Criteria” not found in RCRA Subtitle D. See PSSR at pp. 4-5, attached as
Attachment I. For example, the PSSR states that Malaa was excluded “based on existing land
use incompatibility” and “slope exclusionary criteria,” and Guatali was eliminated by “slope and
geological exclusionary criteria.” See PSSR at Pp- 6-7. RCRA Subtitle D landfill siting criteria
does not include “land use incompatibility,” “slope exclusionary criteria,” or “geological
exclusionary criteria.” Thus, there is no federal or territorial law or regulation warranting the
exclusion of Guatali or Malaa, and the Government’s attempt to develop a landfill at a site other
than those two sites is illegal under Public Law 24-06, and even at odds with paragraph 47 of the
Consent Decree.

4, The current construction of structures and improvements at the Layon
landfill site violates GEPA’s conditions on the project’s clearing and grading permit. A clearing
and grading permit for the landfill operations road and mass grading of cells 1 and 2 at the Layon
site was issued by the Department of Public Works, which permit included conditions imposed
by GEPA including, without limitation, a prohibition on the construction of structures.

The Government of Guam entered into a contract with a private contractor for,
inter alia, the construction of the landfill operations road, the mass grading for cells 1 and 2, and
the installation and construction of pipes and drainage appurtenances and drainage structures at
the Layon landfill (the “Layon Contract”). Work is proceeding and continuing under the Layon
Contract, to include installation of pipe and drainage appurtenances and construction of a
drainage discharge structure. At a hearing held before the Thirtieth Guam Legislature’s
Committee on Rules, Natural Resources, and Federal, Foreign, and Micronesian A ffairs on July
17, 2009, GEPA’s chief engineer admitted under oath that the construction of the drainage
discharge structures violated the conditions imposed by GEPA for the Layon clearing and
grading permit that no structures or other improvements are authorized.
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Guam law mandates that GEPA shall maintain an action to restrain any violation
or threatened violation of the provisions of 10 G.C.A. Chapter 51 or the rules and regulations
authorized therein. See 10 G.C.A. § 51112. Failure to follow any permit restrictions is a
violation of 10 G.C.A. § 51114. Guam law also mandates that the Administrator shall suspend
or revoke a clearing and grading permit whenever it is determined that the permitee has not
complied with a provision of any other applicable law, ordinance, rule or regulation. See §
10111 of the Guam Soil Erosion and Sediment Control Regulations (“Soil Erosion
Regulations”). Notwithstanding that the construction of structures and improvements at Layor is
a violation of the conditions imposed by GEPA, and therefore a violation of 10 G.C.A. § 51114,
neither GEPA nor its Administrator have taken any effort to restrain the illegal construction at
Layon or to suspend or revoke the clearing and grading permit.

5. The current construction activities at the Layon landfill site violate §
23104(a) of the SWDRR. The SWDRR provides that it shall be unlawful for any person to
initiate construction of a solid waste management facility without a landfill operations permit
(“Landfill Operations Permit”). In particular, 22 GAR § 23104(a) (emphasis added) provides as
follows:

(a) Permits Required. It shall be unlawful for any person to
initiate comstruction of, establish or operate any solid waste
management facility or modify an existing solid waste
management facility without a permit issued in accordance with
the provisions of this Chapter.

See also SWDRR § 23102(a)(33):

A facility has commenced construction if either: (A) on-site
physical construction program has begun; or (B) the owner or
operator has entered into contractual obligations which cannot be
cancelled or modified without substantial loss for physical
construction of the facility to be completed within a reasonable
timeframe.

The Agency has not issued a Landfill Operations Permit for the proposed landfill
at Layon. By entering into the Layon Contract, by constructing the landfill operations road,
excavating cells 1 and 2, and installing and constructing pipes and drainage appurtenances and
drainage structures, and by approving and issuing a clearing and grading permit for the landfil]
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operations road and mass grading of cells 1 and 2, the Government of Guam is violating 22 GAR
§ 23104(a).

Despite these violations, neither GEPA nor its Administrator have taken any
effort to restrain the illegal construction at Layon or to suspend or revoke the clearing and
grading permit.

The construction activities currently occurring at Layon violate the existing
clearing and grading permit and constitute activities that can only occur with a properly issued
Landfill Operations Permit. GEPA and its Administrator must immediately take action to stop
these violations.

For all the reasons set forth above, GRRP requests a AAL hearing pursuant to 10
G.C.A. § 51104 and SWDRR § 23104(c)(4).

Sincerely,
CALVO & CLARK, LLP
Arthur B. Clark

cc: Client
Enclosures
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Amended License

Special Report of the Receiver filed June 5, 2009

Order re: Special Report, filed June 5, 2009

Order re: Special Report filed September 3, 2009
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Special Report of the Receiver, Concerns Regarding the Guam Environmental
Protection Agency, filed September 3, 2009

Consent Decree filed Feb. 11, 2004

Administrator’s Determination re Draft Guam 2006 Integrated Solid Waste
Management Plan
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CALVO & CLARK, LLP
259 Martyr Street, Suite 100
Hagétiia, Guam 96910
Telephone: (671) 646-9355

Facsimile: (671) 646-9403 E@EHVE
CL 26 200
Attorneys for
GUAM RESOURCE RECOVERY PARTNERS Guam dviromdental
el Agency

Proteaton Agenc

BEFORE THE BOARD OF DIRECTORS
GUAM ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF

GOVERNMENT OF GUAM’S SOLID STATEMENT OF ISSUES
WASTE MANAGEMENT FACILITY
PERMIT APPLICATION FOR THE LAYON
MUNICIPAL SOLID WASTE LANDFILL,

Respondent

RODUCTION

On August 7, 2009, GEPA published a Notice of 45-day Public Comment Period
and Public Hearing for the Municipal Solid Waste Landfill & Title V of the Clean Air Act Draft
Permits for Layon.

Pursuant to 10 G.C.A. § 51104 and Section 23104(c)(4) of the Solid Waste
Disposal Rules and Regulations (“SWDRR”), on September 21, 2009, Guam Resource Recovery
Partners (“GRRP”), filed with the Guam Environmental Protection Agency (“Agency” or
“GEPA”) its written objections to the pending Layon landfill permit application, and requested a
hearing in accordance with the Administrative Adjudication Law (“AAL”).

In response thereto, the Agency advised GRRP to initiate the hearing process

under the AAL by filing a verified statement setting forth the basis for GRRP's objection to the

363404_2.doc 1
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issuance of a landfill permit for the proposed Layon Municipal Solid Waste Landfill (“Layon
landfill”).

Accordingly, pursuant to the request of the Agency, GRRP hereby submits its
statement of issues, upon information and belief, sefting forth the statutes and regulations and
particular matters which would authorize and require a denial of the Agency action sought.

STATEMENT OF ISSUES

1. The proposed Layon landfill constitutes an anticipatory repudiation of
GRRP’s Amended License Agreement with the Government of Guam dated November 15, 1990.

The Amended License grants GRRP a twenty-three year exclusive right to
develop, finance, design, construct and operate a waste reduction facility. The Amended License
also requires the Government of Guam to enter into a municipal solid waste agreement that
guarantees the Government's delivery of an annual minimum waste tonnage to GRRP.! Thus, as
an alternate source for the disposal of solid waste that threatens GRRP’s guaranteed minimum
waste tonnage, the proposed Layon landfill substantially impacts GRRP’s rights under the
Amended License. See Amended License, attached as Attachment A.

2. The proposed Layon landfill is illegal because it violates Public Law 24-06,
which became law in March 1997,

Public Law 24-06 directs, without any limitation or exception, that the “MSWLF
shall be located at either Guatali or Malaa, or both.” (Emphasis added.) Although GEPA has
sought to rely on the February 11, 2004 Consent Decree filed in United States v. Government of
Guam, District Court of Guam Case No. 02-00022 (“Consent Decree™), as a basis to proceed with
the Layon permit application, the: Consent Decree does not excuse GEPA or any other
Govemnment of Guam agency from complying with Public Law 24-06 or any other law. See
Consent Decree, at § 47, attached as Attachment B (“This Consent Decree in no way affects the

Government of Guam’s responsibilities to comply with all applicable federal and territorial laws

! The Government of Guam and GRRP had previously negotiated and entered into a municipal solid waste agreement
as contemplated by the Amended License known as the 1996 Solid Waste Construction and Services Agreement.
Notwithstanding the question concerning the 1996 Agreement’s status, the Amended License remains a valid and
binding agreement between the Government of Guam and GRRP.

363404_2.doc 2




and regulations.”). GRRP’s objection to a landfill at a location other than at Guatali or Malaa on
the basis of illegality has been a matter of record since before the Consent Decree was filed. See
January 15, 2004 Objection and Comment to the Consent Decree by GRRP, attached as
Attachment C. The U.S. and Government of Guam confirmed the need for the Government of
Guam to comply with Guam law in the selection of a new landfill site. In response to GRRP’s
comments, the U.S. and the Government of Guam wrote that an analysis of alternative sites “will
not necessarily conflict with the Guam Legislature’s preferred alternatives. First, Guam DPW
could conclude, after completing the EIS, that Guatali or Malaa is its preferred alternative.
Alternatively, Guam DPW could decide, after considering its option in the EIS process, that a
new site is preferable and ask the Guam Legislature to ratify its decision in new legislation.” See
U.S.” Memorandum in Support of Motion to Enter Consent Decree (filed Feb. 2, 2004), attached
as Attachment D and the Government of Guam’s Joinder in the Motion to Enter (filed Feb. 3,
2004), attached as Attachment E.

There is no other law or regulation allowing the Government of Guam to proceed
with a landfill at any location other than Guatali or Malaa as required by Public Law 24-06.
Although a Draft Guam 2006 Integrated Solid Waste Management Plan (the “draft 2006 SWMP”)
was submitted to the Legislature in September 2006 identifying Layon as a potential site, it was
never approved by the Legislature and could not have lapsed into effect because the Agency
failed to submit an economic impact statement as required by the Administrative Adjudication
Law.?

Five G.C.A. § 9301(e) provides that “[n]o proposed rule or regulation shall be
transmitted to I Liheslaturan Gudhan for consideration without an economic impact statement,

nor shall any proposed rule or regulation go into effect without a completed economic impact

% Rule means any “rule, regulation, standard, classification, procedure or requirement of any agency designed to have
or having the effect of law or interpreting, supplementing or implementing any law enforced or adminjstered by it,
including any regulation under which the agency makes charges for services it provides, or to govern its organization
or procedure, but does not include regulations, resolutions or directions relating solely to internal policy, internal
agency organization or internal procedure which do not directly affect the rights of or procedures available to the
public and does not include administrative adjudication.” 5 G.C.A. § 9107.
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statement.” Although 5 G.C.A. § 9301(i) does not require an economic impact statement if the
“annual economic impact to the general public is Five Hundred Thousand Dollars ($500,000.00)
or less,” the Agency failed to provide an economic impact statement even after it determined that
the cost to the general public would be more than $500,000 per year. See Guam 2006 Integrated
Solid Waste Management Plan (September 2006) attached as Attachment F at p. 51 (estimating
$60 per ton to develop two cells with a capacity of 500,000 tons each, or $60 million total) and p.
29, Table 4.4, and p. 51 (estimating $20 per ton to operate the landfill with an estimated starting
annual tonnage in 2007 of 145,231 tons, or $2,178,465 to operate for the first year, and increasing
thereafter).

Accordingly, the draft 2006 SWMP, which designates the Government of Guam’s
landfill at Dandan/Layon is ineffective and void, and the Layon landfill violates Guam law,
namely Public Law 24-06, which mandates the construction of the next government landfill to be
constructed at Guatali or Malaa.

3. Elimination of Guatali and Malaa were not based on any federal or local
law.

The draft Layon permit falsely states that Guarali and Malaa were eliminated from
consideration because “it [sic] does not meet the Resource Conservation and Recovery Act
(RCRA) Subtitle D requirement for landfill siting.”  See Draft Permit, Layon Municipal Solid
Waste Landfill, Inarajan, Guam Executive Summary at p. 4. Contrary to the draft Layon permit,
Guatali and Malaa do satisfy RCRA Subtitle D landfill siting requirements. As acknowledged in
GEPA’s Preliminary Site Suitability Report (March 2004) (“PSSR”), Guatali and Malaa were
evaluated by J.C. Tenorio and Associates, Inc., Consulting Engineers, using RCRA Subtitle D
requirements and were found suitable. See PSSR at Pp. 2-3 (“None of the previously identified
sites were evaluated based on current (as early as 1992) RCRA Subtitle D location restrictions
and design requirements, The two partial exceptions to this statement are the sites which were
evaluated by the Draft Environmental Impact Statement — Solid waste Management Facility for

the Island of Guam, 1995 (J.C. Tenorio and Associates, Inc., Consulting Engineers). These two
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sites (Guatali and Malaa) were selected from previous studies from the 1970s and 1980s and
evaluated using RCRA Subtitle D Requirements.”).

GEPA’s elimination of Guatali and Malaa was not based on an evaluation based
on RCRA Subtitle D landfill siting requirements. Rather, the elimination of Guatali and Malaq
was done based on arbitrary “Exclusionary Criteria” not found in RCRA Subtitle D. See PSSR at
pp. 4-5, attached as Attachment G. For example, the PSSR states that Malaa was excluded
“based on existing land use incompatibility” and “slope exclusionary criteria,” and Guatali was
eliminated by “slope and geological exclusionary criteria.” See PSSR at pp. 6-7. RCRA Subtitle
D landfill siting criteria does not include “land use incompatibility,” “slope exclusionary criteria,”
or “geological exclusionary criteria.” Thus, there is no federal or territorial law or regulation
warranting the exclusion of Guatali or Malaa, and the Government’s attempt to develop a landfill
at a site other than those two sites is illegal under Public Law 24-06, and even at odds with
paragraph 47 of the Consent Decree.

4, The current construction of structures and improvements at the Layon
landfill site violates 10 G.C.A. § 51104 and § 10111 of the Guam Soil Erosion and Sedimentation
Control Regulations (the “Soil Erosion Regulations”).

A clearing and grading permit for the landfill operations road and mass grading of
cells 1 and 2 at the Layon site was issued by the Department of Public Works, which permit
included conditions imposed by GEPA including, without limitation, a prohibition on the
construction of structures. Per section 10103.D.3, the issuance of a grading permit “shall
constitute an authorization to do only that work which is described in the permit and in the plans
and specifications approved by the Administrator.”

The Government of Guam entered into a contract with a private contractor for,
inter alia, the construction of the landfill operations road, the mass grading for cells 1 and 2, and
the installation and construction of pipes and drainage appurtenances and drainage structures at
the Layon landfill (the “Layon Contract”). Work is proceeding and continuing under the Layon

Contract, to include installation of pipe and drainage appurtenances and construction of a
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drainage discharge structure. At a hearing held before the Thirtieth Guam Legislature’s

- Committee on Rules, Natural Resources, and Federal, Foreign, and Micronesian Affairs on July

17, 2009, GEPA’s chief engineer admitted under oath that the construction of the drainage
discharge structures violated the conditions imposed by GEPA for the Layon clearing and grading
permit that no structures or other improvements are authorized.

Failure to follow any permit restrictions is a violation of 10 G.C.A. § 51114.
Guam law mandates that GEPA shall maintain an action to restrain any violation or threatened
violation of the provisions of 10 G.C.A. Chapter 51 or the rules and regulations authorized
therein. See 10 G.C.A. § 51112. Guam law also mandates that the Administrator shall suspend
or revoke a clearing and grading permit whenever it is determined that the permitee has not
complied with a provision of any other applicable law, ordinance, rule or regulation. See § 10111
of the Soil Erosion Regulations. Notwithstanding that the construction of structures and
improvements at Layon is a violation of the conditions imposed by GEPA, and therefore a
violation of 10 G.C.A. § 51114 and Soil Erosion Regulations § 10111, neither GEPA nor its
Administrator have taken any effort to restrain the illegal construction at Layon or to suspend or
revoke the clearing and grading permit.

5. The current construction activities at the Layon landfill site violate §
23104(a) of the SWDRR. The SWDRR provides that it shall be unlawful for any person to
initiate construction of a solid waste management facility without a landfill operations permit
(“Landfill Operations Permit”). In particular, 22 GAR § 23104(a) (emphasis added) provides as
follows:

(a) Permits Required. It shall be unlawful for any person to

initiate construction of, establish or operate any solid waste

management facility or modify an existing solid waste management

facility without a permit issued in accordance with the provisions

of this Chapter.

See also SWDRR § 23102(a)(33):

A facility has commenced construction if either: (A) on-site

physical construction program has begun; or (B) the owner or

operator has entered into contractual obligations which cannot be
cancelled or modified without substantial loss for physical
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construction of the facility to be completed within a reasonable
timeframe.

The Agency has not issued a Landfill Operations Permit for the proposed landfill
at Layon. By entering into the Layon Contract, by constructing the landfill operations road,
excavating cells 1 and 2, and installing and constructing pipes and drainage appurtenances and
drainage structures, and by approving and issuing a clearing and grading permit for the landfill
operations road and mass grading of cells 1 and 2, the Government of Guam is violating 22 GAR
§ 23104(a).

Despite these violations, neither GEPA nor its Administrator have taken any effort
to restrain the illegal construction at Layon or to suspend or revoke the clearing and grading
permit.

The construction activities currently occurring at Layon violate the existing
clearing and grading permit and constitute activities that can only occur with a properly issued
Landfill Operations Permit. GEPA and its Administrator must immediately take action to stop
these violations.

Respectfully submitted this 26th day of October, 2009

CALVO & CLARK, LLP

Attorneys at Law
Attorneys for Guam Resource Recovery Partners

" ARTHUR B. CLARK
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VERIFICATION

GUAM )
) ss.
Municipality of Hagétfia )

The undersigned, being first duly sworn, deposes and says that he is the project
coordinator and duly authorized representative of Guam Resource Recovery Partners, that he has
read said Statement of Issues and knows the contents thereof to be true and correct, except as to

the matters which are therein stated upon information and belief; and as to those matters, he

W 0 3 N A

10
11
12
13
14
15
16

18
16 -

20
21
22
23
24
25
26
27
28

believes them to be true.

Wl

DAVID J{SABLAN

e

SUBSCRIBED AND SWORN to before me this 26th day of October, 2009.
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In and for Guam, U.S.A.
My Commission Expires: Oct. 08, 2011

P.O. Box 326741 Hagatna, Guam 98032 .
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Phillip J. Tydingco

Alicia G. Limtiaco
Chief Deputy Attorney General

Attorney General

June 18, 2009

Piper Jaffray & Co.
El Segundo, California

Citigroup Global Markets Inc.
Seattle, Washington

Re:  Government of Guam
Limited Obligation (Section 30) Bonds
Series 2009A

Ladies and Gentlemen:

The letter is addressed to you, as the Underwriters, pursuant to Section 7(e)9) of
the Bond Purchase Agreement, dated June 3, 2009 (the “Bond Purchase Agreement”), between
Piper Jaffray & Co., as representative of the Underwriters, and the Government of Guam (the
“Government”), providing for the purchase of $202,425,000 principal amount of Government of
Guam Limited Obligation (Section 30) Bonds, Series 2009A (the “Bonds”). The Bonds are
being issued pursuant to Article 8 of Chapter 51 of Title 10 of the Guam Code Annotated, as
amended (the “Bond Act”), and an Indenture, dated as of June 1, 2009, as supplemented by a
Supplemental [ndenture, dated as of June 1, 2009 (as so amended, the “Indenture™). Capitalized
terms not otherwise defined herein shall have the meanings given to such terms in the Indenture
or, if not defined in the Indenture, in the Bond Purchase Agreement.

[ have reviewed the Bond Act, the Bond Purchase Agreement, the Continuing
Disclosure Agreement of the Government, dated the date hereof (the “Continuing Disclosure
Agreement”), the Indenture, the Official Statement, dated June 3, 2009, relating to the Bonds
(the “Qfficial Statement™), certifications of the Government, the Trustee, the Co-Trustee and
others, and opinions of counsel to the Trustee and the Co-Trustee, and such other documents,
opinions and matters to the extent I deemed necessary to provide the opinions or conclusions set
forth herein.

The opinions and conclusions expressed herein are based on an analysis of
existing laws, regulations, rulings and court decisions and cover certain matters not directly
addressed by such authorities  Such opinions or conclusions may be affected by actions taken or
omitted or events occurring afier the date hereof, I have not undertaken to determine, or to

287 West O'Brien Drive ® Hagltfia, Guam 96910 @ USA
(671) 475-3324 » (671) 472-2493 (Fax)
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To: Piper Jaffray & Co. and
Citigroup Global Markets, Inc.

Re. Govemnment of Guam Limited Obligation (Section 30)
Bonds 2009 Series A

Page 2

inform any person, whether any such actions are taken or omitted or events do oceur or any other
matters come to my attention after the date hereof. [ call attention to the fact that the rights and
obligations under the Bond Purchase Agreement and the Continuing Disclosure Agreement and
their enforceability may be subject to bankruptcy, insolvency, reorganization, arrangement,
fraudulent conveyance, moratorium and other laws relating to or affecting creditors’ rights, to the
application of equitable principles and to the exercise of judicial discretion in appropriate cases.

I express no opinion with respect to any indemnification, contribution, penalty, choice of law,
choice of forum, choice of venue, waiver or severability provisions contained in the foregoing
documents.

Based on and subject to the foregoing, and in reliance thereon, as of the date
hereof, I am of the following opinions or conclusions:

) the Government is at the date hereof the duly organized and validly
existing government of the territory of Guam and has full legal right, power and authority to
enter into and perform the Bond Purchase Agreement, the Indenture and the Continuing
Disclosure Agreement, to authorize, issue and sell the Bonds and to carry out and consummate
all transactions required of it as contemplated by the Bond Purchase Agreement, the Indenture
and the Continuing Disclosure Agreement;

(ii)  the Bond Purchase Agreement, the Indenture, and the Continuing
Disclosure Agreement were duly anthorized, exccuied and delivered by the Government and
each is in full force and effect as of the date hereof and constitutes a valid and legal obligation of
the Government enforceable in accordance with its terms;

(i)  the enactment or adoption of the Bond Act and the GEDA Resolutions and
the execution and delivery of the Indenture, the Continuing Disclosure Agreement and the Bond
Purchase Agreement, and the consummation of the transactions contemplated thereby, and the
compliance with the provisions thereof, will not conflict with or constitute on the part of the
Government a breach of or a default under any existing law, administrative regulation, court
order or consent decree of the Government or any department, division; agency or
instrumentality of the United States, to which the Government is subject, or any agreement,
resolution or instrument to which the Government is a party or may otherwise be subject;

(iv)  all approvals, consents or orders of any governmental authority, board,
agency or commission having jurisdiction the obtaining of which would constitute a condition
precedent to the performance by the Government of its obligations under the Bond Purchase
Agreement, the Authorizing Instruments, the Continuing Disclosure Agreement or the Bonds and
which can reasonably be obtained by the time of Closing have been obtained:

(v)  there is no litigation or proceeding, pending (with service of process
having been received by the Government or otherwise known to me) or, to my knowledge,
threatened and having merit (either in Guam, state or federal courts), in any way contesting or
affecting the existence of the Government or the title of any official of the Government to such
person’s office, or seeking to restrain or to enjoin the issnance, sale or delivery of the Bonds, or
the pledge of the Section 30 Revenues to the payment of the principal of and interest or
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premium, if any, on the Bonds, or in any way contesting or affecting the validity or
enforceability of the Bonds, the Authorizing Instruments, the Continuing Disclosure Agreement
or the Bond Purchase Agreement, or contesting in any way the completeness or accuracy of the
Preliminary Official Statement or the Official Statement, or contesting the power of the
Government or its authority with respect to the Bonds, the Authorizing Instruments, the
Continuing Disclosure Agreement or the Bond Purchase Agreement;

(vi)  as of the date of the Official Statement and as of the Closing Date, the
statements contained in the Official Statement under the captions “LITIGATION” and “THE
2009A BONDS - Authority for the Bonds” are accurate in all material respects;

(vii) I have no reason to believe that the Official Statement (except for the
information under the caption “BOOK-ENTRY SYSTEM" and the financial statements and
other financial and statistical data included therein, and the Appendices to the Official Statement
as to which I express no view) as of its date and as of the date hereof contains any untrue
statement of a material fact or omits to state a material fact necessary to make the statements
therein, in the light of the circumstances under which they were made, not misleading; and

(viii) the Bond Act, approving and authorizing the Bonds, was duly passed by
the Guam Legislature and signed by the Governor of Guam.

The letter is delivered to you as Underwriters of the Bonds, is solely for your
benefit as such Underwriters and is not to be used, circulated, quoted or otherwise referred to or
relied upon for any other purpose or by any other person. The letter is not intended to, and may
not, be relied upon by holders of the Bonds or any other party to whom it is not specifically
addressed.

ALICIA G. LIMTIACO
Attorney General of Guam

Chief Deputy Attorney General
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LUJAN AGUIGUI & PEREZ LLP'S,
Suite 300, DNA Building -A o
238 Archbishop Flores Street  /«, ECEIver
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Arttorneys for Plaintiffs N A
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IN THE SUPERIOR COURT OF GUAM
ROSSANA SAN MIGUEL, et al., CIVIL CASE NO. CV 0892-04
Plaintiffs,
PLAINTIFFS’ MOTION FOR
-v- SUMMARY JUDGMENT AND
MEMORANDUM OF POINTS AND
DEPARTMENT OF PUBLIC WORKS, AUTHORITIES IN SUPPORT THEREOF
Defendants.
MOTION

Plaintiffs Rossana San Miguel, et al. (collectively referred to as the “Taxpayers”)
by and through their undersigned counsel hereby move this Court for Summary Judgment. This
motion is made pursuant to Rule 56(c) of the Guam Rules of Civil Procedure, and is based on the
below memorandum of points and authorities, declarations on file, all papers on file herein, any
matters upon which the Court may take judicial notice, and upon such oral and documentary
evidence as may be presented at the hearing on this motion.

MEMORANDUM OF POINTS AND AUTHORITIES
I BACKGROUND

This is an action initiated by the Taxpayers on August 20, 2004 to enjoin the
Defendants (collectively referred to as the “Agencies™) from spending public money contrary to
law to build a new landfill at Dandan, Inarajan instead of at Guatali or Malaa as provided by
Public Laws 23-95, 24-06, and 25-175. The Taxpayers filed their suit pursuant to 5 G.C.A. §

7103, which grants resident taxpayers standing to sue the government of Guam or its officers or
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employees for the purpose of enjoining such officers or employees “from expending money
without proper appropriation, without proper authority, illegally, or contrary to law.”

On October 18, 2004, the Agencies moved to dismiss or for summary judgment in
the alternative. On January 15, 2005, the Taxpayers sought a preliminary injunction to prevent
the Agencies from spending public moneys on environmental impact statements on the three
potential landfill sites selected by the Agencies because said selections did not include the sites
mandated by Guam law, namely, Guatali and/or Malaa, or both.

On July 6, 2005, the court denied the Agencies’ Rule 12(b)(6) motion to dismiss
finding that there are sufficient facts to support the Taxpayers’ claims that the landfill be located
at Guatali or Malaa or both. The court, however, considering evidence outside the pleadings,
granted partial summary judgment with regard to the Guatali site, finding that the reference to
Guatali in Public Law 23-95 meant Parcel A of Lot 439-R1, and because Parcel A is owned by
the Federal government the Agencies need not consider it; the court, however, denied summary
judgment with respect to Malaa finding the existence of genuine issues of material facts as to
why Malaa was not chosen as a landfill site.

With regard to the Taxpayers’ request for a preliminary injunction, by order dated
September 19, 2005, the court denied said request. Taxpayers sought reconsideration of the
court’s grant of partial summary judgment, which was denied.

The Taxpayers appealed the lower court’s orders denying the Taxpayers’ motion
for preliminary injunction and request for reconsideration. On February 20, 2008, the Guam
Supreme Court issued an Opinion, 2008 Guam 3, affirming the lower court’s denial of the
preliminary injunction, and declining to exercise its discretionary jurisdiction over the appeal of
the denial of the motion for reconsideration and the underlying order upholding the Agencies’
exclusion of Guatali.

On April 7, 2008, the Taxpayers filed a petition for rehearing before the Guam
Supreme Court arguing that the court should have applied the doctrine of implied repeal to

conclude that Public Law 24-06’s unconditional requirement to build a landfill at Guatali and/or
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Malaa repealed Public Law 23-95’s conditional requirement that the government build a landfill
at Guatali or Malaa unless there is a legitimate reason those site can not be used. On July 3,
2008, the Supreme Court denied the petition for rehearing finding that the issue of implied repeal
was not briefed by the parties and cannot be raised for the first time in a petition for rehearing.
(San Miguel v. DPW, CVA 05-017 (Order Jul. 3, 2008).)

On July 18, 2008, the Agencies filed their Answer and on December 9, 2008 the
Agencies filed a motion for judgment on the pleadings.

IL STANDARD FOR SUMMARY JUDGMENT

The Court may grant summary judgment pursuant to Rule 56(c) of the Guam
Rules of Civil Procedure (“GRCP”) when “the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of law.”
GRCP 56(c). See Manvil Corp. v. E.C. Gozum & Co., 1998 Guam 20, | 6. A party seeking
summary judgment “always bears the initial responsibility of informing the ... court of the basis
for its motion, and identifying those portions of ‘the pleadings, depositions, answers to
interrogatories, and admissions on file, together with affidavits, if any’ which it believes
demonstrate the absence of a genuine issue of material fact.” Celotex Corp. v. Catrett, 477 U.S.
317, 323, 106 S.Ct. 2548, 2558 (1986). This burden may be discharged by showing to the court
“that there is an absence of evidence to support the nonmoving party’s case.” 477 U.S. at 325,
106 S.Ct. at 2554.

Once the initial burden is met by the movant, “the non-movant cannot merely rely
on allegations contained in the [pleadings] . . . , but must produce at least some significant
probative evidence tending to support the [pleadings] . . . .” Edwards v. Pacific Fin. Corp., 2000
Guam 27, 17, Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S.Ct. 2505, 2511 (1986).
The nonmoving party must set forth by affidavit, or as otherwise provided in Rule 56, specific
facts showing that there is a genuine issue for trial. See T.W. Elec. Service, Inc. v. Pacific Elec.

Contractors Assn., 809 F.2d 626, 630 (9th Cir. 1987). A genuine issue of fact exists if there is
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“sufficient evidence” which establishes a factual dispute requiring resolution by a fact-finder. See
Edwards, 2000 Guam 27, § 7. A material fact is one that is relevant to an element of a claim or
defense and whose existence might affect the outcome. See id. Disputes over irrelevant or
unnecessary facts will not preclude a grant of summary judgment. See id. The nonmoving party
may not rely on the statement that “it will discredit the moving party’s evidence at trial and
proceed . . . in the way of evidence to support its claim.” See T.W. Elec. Service, Inc., 809 F.2d at
630. “The resisting party must respond with more than mere hearsay and legal conclusions.”
Kaiser Cement Corp. v. Fischbach and Moore, Inc., 793 F.2d 1100, 1104 (9th Cir. 1986).
Moreover, in the light of the facts that are developed, if a nonmoving party’s claim
is “implausible,” then the nonmoving party must come forward with “more persuasive evidence.”
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S.Ct. 1348
(1986). A nonmovant’s Rule 56(e) evidence opposing summary judgment must be more than
merely possible or colorable. The evidence must be sufficient to withstand a motion for directed
verdict and support the verdict of a reasonable jury. See Liberty Lobby, 477 U.S. 242. If the
nonmoving party fails to make a sufficient showing of an essential element of its case with
respect to which it has the burden of proof, the moving party is entitled to judgment as a matter of

law. See Celotex, 477 U.S. at 322-323.

III.  THE PROVISO OF PUBLIC LAW 23-95 WAS IMPLICITLY REPEALED BY
PUBLIC LAW 24-06

Public Law 24-06 implicitly repealed Public Law 23-95 such that the proviso in
Public Law 23-95 that the Agencies may not use Guatali or Malaa as the landfill site if there is a
legitimate reason either or both sites cannot be used is eliminated making the use of Guatali or
Malaa, or both, mandatory and unconditional. Further, the development of the landfill at Malaa
is consistent with the Consent Decree, which requires compliance with Guam law. (See United
States v. Government of Guam, District Court of Guam Civil Case No. 02-00022 at § 47 (Consent
Decree Feb. 11, 2004), attached as Exhibit A to the Taxpayers’ Request for Judicial Notice
(“RIN”) filed herewith.) Public Law 24-06 has been the law of the land since 1997, predating

and thus incorporated into the Consent Decree.
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A. The Doctrine of Implied Repeals

The question of a whether an earlier law is repealed does not depend on the
express words used, but is a question of legislative intent. See 2008 Guam 3 at I 46-47. Cf.
Professional Engineers in California Gov’t. v. Kempton, 155 P.3d 226, 240 (Cal. 2007)
(“Because the doctrine of implied repeal provides that the most recently enacted statute expresses
the will of the Legislature, application of the doctrine is appropriate in those limited situations
where it is necessary to effectuate the intent of drafters of the newly enacted statute.”). And
although repeals by implication are disfavored, the repeal of an earlier law is implied when there
is either an irreconcilable conflict between the two laws or the later law covers the whole subject
of the earlier law and is clearly intended as a substitute. See Posadas v. National City Bank of
New York, 296 U.S. 497, 503 (1936) (“There are two well-settled categories of repeals by
implication: (1) Where provisions in the two acts are in irreconcilable conflict, the later act to the
extent of the conflict constitutes an implied repeal of the earlier one; and (2) if the later act covers
the whole subject of the earlier one and is clearly intended as a substitute, it will operate similarly
as a repeal of the earlier act. But, in either case, the intention of the legislature to repeal must be
clear and manifest; . . .”) cited in Abalos v. Cyfred Ltd., 2006 Guam 7 ] 20.

These two categories of implicit repeals are distinct; thus, where a later act covers
the whole subject of the earlier act, there is no requirement that the two laws be irreconcilably
inconsistent or repugnant to each other. See In re Henderson's Tobacco, 78 U.S. 652, 657 (1870)
(“[Alnd even where two acts are not, in express terms, repugnant, yet, if the latter act covers the
whole subject of the first, and embraces new provisions, plainly showing that it was intended as a
substitute for the first act, it will operate as a repeal of that act.”); Gardens ar West Maui
Vacations Club v. County of Maui, 978 P.2d 772, 778 (Haw. 1999) (“{WThen the latter act is
exclusive, that is, when it covers the whole subject to which it relates, and is manifestly designed
by the legislature to embrace the entire law on the subject, it will be held to repeal by implication

all prior statutes on that matter whether they are general or special, even though they are not
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repugnant, unless it is expressly provided that prior special acts shall not be affected.”). Both of

these categories of the doctrine of implied repeal apply here.

B. Public Law 23-95 and Public Law 24-06 are Irreconcilably Inconsistent

Guam Public Law 23-95:2 (May 8, 1996) provides that:

The primary site for the new landfill shall be that area in Central
Guam, known as Guatali, located near the old GORCO Oil site. . . .
If for any legitimate reason, it is found that Guatali cannot be used,
the secondary site shall be that area known as Malaa. The same
conditions shall apply to Malaa as stated for Guatali if Guatali
cannot be used.

Public Law 23-95's “if for any legitimate reason” requirement is a proviso to the development of
a landfill at Guatali or Malaa. However, unlike Public Law 23-95, Public Law 24-06's mandate
to build a MSWLF at Guatali and/or Malaa is without condition, and it fails to repeat or continue
Public Law 23-95's proviso. Because of this proviso in Public Law 23-95 and the lack thereof in
Public Law 24-06, the two statutes are in conflict with each other. See Fasi v. City and County of
Honolulu, 439 P.2d 206 (Haw. 1968) (“Where two statutes cover the same ground in identical or
equivalent language, but one imposes an additional requirement or limitation, the statutes are in
conflict with each other.”)

More than just failing to restate the proviso of Public Law 23-95, however, certain
other provisions of Public Law 24-06 vis-a-vis Public Law 23-95 clearly place the two statutes at

odds such that they fall within the “irreconcilably inconsistent” rubric of the doctrine of implied

repeals.
1) The Plain Language Of Public Law 24-06 Requires The MSWLF To
Be Built At Guatali And/Or Malaa

As in all cases, the starting point for statutory construction must be the language of
the statute itself. See Pangelinan v. Gutierrez, 2000 Guam 11 9 23 (“In cases involving statutory
construction, the plain language of a statute must be the starting point.”). Even when trying to
harmonize an apparent inconsistency between two separate statutes, the exercise of examining the
plain language of each individual statute must be first pursued. See Sumitomo Const. Co., Ltd.

Government of Guam, 2001 Guam 23 § 17 (“We must first attempt to reconcile the two statutes.
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In determining whether there is an implied repeal, courts resort to rules of statutory construction.
It is a cardinal rule of statutory construction that courts must look first to the language of the
statute itself.”) (citations omitted).

Examining just the language of Public Law 24-06, the mandate to build a MSWLF
at Guatali and/or Malaa is indisputably non-discretionary. Section 4(e) of Public Law 24-06
provides that the new MSWLF “shall be located at either Guatali or Malaa, or both.” There is no
proviso or condition. Use of the word “shall” is clear and unambiguous in its mandate on where
the new landfill site must be located. See Alabama v. Bozeman, 533 U.S. 146, 153 (2001) (“The
word ‘shall’ is ordinarily the language of command.” (quoting Anderson v. Yungkau, 329 U.S.
482, 485 (1947)) (quoting Escoe v. Zerbst, 295 U.S. 490, 493 (1935))). See also Lexecon, Inc. v.
Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35 (1998) (interpreting “shall” as creating
an “obligation impervious to judicial discretion.”); 1 G.C.A. § 715(9).

Section 4 of Public Law 24-06 additionally requires that “the Department of Public
Works shall immediately contract with a single, private entity for the financing, design,
development, construction and operation of a new MSWLF facility,” which contract Section 4
further mandates “shall require that the contractor comply with the Environmental Impact Study
created by Juan C. Tenorio and Associates dated November 20, 1995 . . .” Guam Pub. Law 24-
06:4(b) (Mar. 20, 1997). Since the Environmental Impact Study created by Juan C. Tenorio and
Associates (“Tenorio EIS™) only studies Guatali, Malaa and the Ordot expansion (see Declaration
of Juan C. Tenorio filed on Mar. 30, 2005), it is quite impossible to comply with the Tenorio EIS
by building 2 MSWLF at Dandan. Notwithstanding the well-established legal principle that
repeals by implication are disfavored, where, as here, it is impossible to reconcile the proviso of
Public Law 23-95 with the mandatory language of Public Law 24-06 to build a MSWLF in
compliance with the Tenorio EIS, the presumption against a repeal by implication is rebutted and
the doctrine of implied repeal must be applied. See Northwestern University v. State, 371 N.E.2d
1046, 1050 (1. App. Ct 1977) (“[W]hen there is a clear repugnance between two laws, and the

provisions of both cannot be carried into effect, the later law must prevail, and the former yield to
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the last expression of the legislative will.” (quoting Dingman v. The People, 51 Ill. 277, 279
(1869))).

2) Recognition Must Be Given To Other Well-Accepted Rules Of
Statutory Construction

Interpreting Public Law 24-06 as allowing the Agencies to exclude Guatali and
Malaa would not give effect to the mandatory “shall” and “shall immediately” language
employed by the Legislature, including the shall comply with the Tenorio EIS language, and
would render such language superfluous. This construction would be contrary to another well-
settled rule of statutory construction. See Pangelinan v. Gutierrez, 2004 Guam 16 21 (““[W]e
are hesitant to adopt an interpretation of a congressional enactment which renders superfluous
another portion of that same law.”” (quoting Mackey v. Lanier Collection Agency & Serv. Inc.,
486 U.S. 825, 837 (1988))); TRW Inc.v. Andrews, 534 U.S. 19, 31 (2001) (“It is ‘a cardinal
principle of statutory construction’ that ‘a statute ought, upon the whole, to be so construed that,
if it can be prevented, no clause, sentence, or word shall be superfluous, void, or insignificant.””
(quoting Duncan v. Walker, 533 U.S. 167, 174 (2001))).

Inverse to the rule that a court should not interpret a statute such that it renders any
portion of it superfluous is the rule that a court should not interpret a statute such that it requires
the inclusion of additional words. Any reading of Public Laws 23-95 and 24-06 as being in
harmony requires an impermissible rewriting of Public Law 24-06 to insert the Public Law 23-95
proviso. Such overstepping by a court is contrary to its duty in the construction of a law to
simply “ascertain and declare what is in terms or in substance contained therein, not to insert what
has been omitted, or to omit what has been inserted. . .” 6 G.C.A. § 2513. See People v. Guzman,
107 P.3d 860, 865 (Cal. 2005) (“[A]s we have often explained, inserting additional language into
a statute violates the cardinal rule of statutory construction that courts must not add provisions to
statutes.”) (internal quotations omitted).

Although in some instances conflicting earlier laws can act as conditions or
provisos to later laws, this principle is distinguishable here because it only applies in the case

when the earlier law is specific and the later law is general. See Sexton v. Cornette, 623 S.E.2d
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898, 901(Va. 2006) (stating rule of construction that “where there are two statutes, the earlier
special and the later general, and the terms of the general are broad enough to include the subject
matter provided for in the special, a presumption arises that the earlier special act is to be
considered as remaining in effect as an exception to the later general law.”). When the order is
reversed, however, the effect is the opposite and the later, specific law supersedes the earlier,
general law, and the earlier laws are deemed amended. See City of Auburn v. Eastern Nebraska
Pub. Power Dist., 138 N.-W.2d 629, 635 (Neb. 1965) (“Where a legislative act is complete in
itself but is repugnant to or in conflict with a prior law which is not referred to nor in express
terms repealed by the latter, the earlier statute is repealed by implication as to the latter act, but
only to the extent of the repugnancy or conflict.” (quoting State ex rel. Meyer v. County of
Lancaster, 113 N.W.2d 63, 69 (Neb. 1962))). But see Gardens at West Maui Vacations Club, 978
P.2d 778 (when the later act covers the whole subject to which it relates, all prior statutes on that
matter are repealed by implication regardless of whether they are general or special).

Comparing Public Laws 23-95 and 24-06, there can be no doubt that Public Law
24-06 is more specific. Both laws describe the site location for the next MSWLF — Guatali
and/or Malaa; however, Public Law 24-06 goes further and specifies its location as “described in
the Environmental Impact Statement of November 1995.” Pub. Law 24-06:4(e). In addition,
Public Law 24-06 adds specific provisions for the hiring of a developer. Thus, it is only partially
correct that Public Law 23-95 was not abrogated by Public Law 24-06. Only that portion of
Public Law 23-95 requiring a MSWLF be built at Guatali and/or Malaa was continued by Public
Law 24-06, but not the proviso.

Even the language at Section 1 of Public Law 24-06 that the site of the MSWLF is
“to be determined by the government of Guam,” does not make Public Laws 23-95 and 24-06
consistent. Unlike Public Law 23-95, Public Law 24-06 mandated the government to build the
landfill at one of two specific sites in no express order. See Pub. Law 24-06:4(e) (“The MSWLE
shall be located at either Guatali or Malaa, or both, . . .”). Thus because the Legislature did not

pick one particular site, Section 1 was correct in pointing out that the Island’s MSWLF was to be
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constructed at a site “to be determined by the government,” limited, however, to only two sites to
the exclusion of all other sites, so none other could be considered. See Rinehart v. Rinehart, 2000
Guam 14 9 9 (“In addressing this contention, we see fit to follow the maxim expressio unius est
exclusio alterius. This rule of statutory construction means that if an option is expressed in a law,
all other options not expressed were intentionally excluded.”) (emphasis added).

Moreover, Public Law 24-06 removed Public Law 23-95’s earlier mandate that
Guatali must be considered first, and only if it could not be used, then Malaa could be considered
next.” Public Law 24-06 no longer requires either site be considered in any specific order. Thus
Public Law 24-06, in saying that the site was to be determined by the government, did not
continue the proviso of Public Law 23-95; to the contrary, it released the government of the
proviso’s requirement to prefer Guatali over Malaa. So the phrase “to be determined by the
government,” rather than affirming a legislative intent to leave Public Law 23-95 unaffected,
actually affirms the opposite — Public Law 24-06 unshackled the government from having to
prefer one site over the other — thus falling squarely in line with another rule of statutory
construction that when a legislature “enacts a new statute that applies to preexisting statutes, [the
court] presumes the legislature intended some change in existing law.” Jenkins v. Montallana,
2007 Guam 12 § 17 (quoting Lavidas v. Smith, 987 P.2d 212, 216 (Ariz. App. 1999)). See also
2B Sutherland Statutory Construction § 51:2 (6th ed.) (“It is assumed that whenever the
legislature enacts a provision it has in mind previous statutes relating to the same subject
matter.”). The Court must conclude, therefore, that the Legislature’s omission of an earlier
proviso was intentional.

C. Public Law 24-06 covers the whole subject of Public Law 23-95

The second independent basis for applying the doctrine of implicit repeal is when a
later act covers the whole subject of an earlier act. See Professional Engineers in California
Gov’t. v. Kempton, 155 P.3d 226, 240 (Cal. 2007) (“In order for the second law to repeal or

supersede the first, the former must constitute a revision of the entire subject, so that the court

2 public Law 23-95 is entitled: “An act to designate the primary and secondary sites of a new landfill . . .

10
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may say it was intended to be a substitute for the first.” (Quoting Board of Supervisors v.
Lonergan, 616 P.2d 802, 810 (Cal. 1980)) (quoting Penziner v. West American Finance Co., 74
P.2d 252, 260 (Cal. 1937))). Public Law 24-06 also falls within this second category.

Prior to Public Law 24-06, there only existed piecemeal legislation relative to the
closing of the Ordot Dump and the opening of a new MSWLF. See Guam Pub. Laws 22-115:1
(Apr. 25, 1994) and 24-06:1. Public Law 24-06 is the first comprehensive legislative framework
for the opening of a new MSWLF, the first titled “Act.” See title to Public Law 24-06 (“An Act
to Establish the Procedure and Criteria to be Used by the Government of Guam in Privatizing the
Funding, Design, Construction and Operation of a New Municipal Solid Waste Landfill
Facility”). See also Pub. Law 24-06:2 (“This Act shall be known as the Solid Waste Landfill
Authorization Act of 1997"); Pub. Law 24-06:1 (“The purpose of this Act is to establish policy
and legal authority for the privatization of a [MSWLF] for Guam by means of a long-term
contract for the development, construction and operation of a MSWLF at a site to be determined
by the government of Guam.”). The Solid Waste Landfill Authorization Act of 1997 embodies
all objects contained in all earlier, related legislation and provides a comprehensive and expansive
legislative framework for the development of a MSWLF.

The naming of Public Law 24-06 as the “Solid Waste Landfill Authorization Act
of 1997" is a further indication of the Legislature’s intent to establish a comprehensive legislative
framework for the development of a MSWLF. In interpreting legislative intent, courts are often
guided by the nature of the statutes involved, the state of the law when they were passed, the
circumstances surrounding its enactment, as well as the language and respective titles thereof.
See In re Adoption of Sewall, 51 Cal. Rptr. 367, 379-380 (Cal.Ct. App. 1966) (“In the
construction of statutes, where there is doubt or ambiguity, resort may be had to the title, which,
though not conclusive, is a legitimate aid in arriving at the legislative intent.”). The naming of
Public Law 24-06 as the Solid Waste Landfill Authorization Act of 1997 is clearly indicative of

the legislative intent to establish a comprehensive legislative framework for the development of a

MSWLF.

11
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In addition, the Court can also be guided in determining legislative intent by
examining the available facts set out in Public Law 24-06 itself. See State v. Parmalee, 496 A.2d
186, 188 (Conn. 1985) (“In construing a statute, this court will consider its plain language, its
legislative history, its purpose and the circumstances surrounding its enactment.”). Public Law
23-95 is devoid of any reference to the Tenorio EIS, and there has been no evidence presented to
indicate whether the Guam Legislature even had a copy of the Tenorio EIS prior to passing Bill
537 (later enacted into law as Public Law 23-95). Public Law 24-06, on the other hand, wholly
relies on and adopts the Tenorio EIS. “In response to Public Law 22-115, the Department of
Public Works has created a Draft Environmental Impact Statement dated November 1995, which
identifies MSWLF alternatives.” Pub. Law 24-06:1. See also Pub. Law 24-06:4(e). Given
Public Law 24-06's adoption of the Tenorio EIS, it would appear that the earlier concerns of the
Legislature were fully assuaged by the Tenorio EIS, such that the Legislature saw fit to remove

the “any legitimate reason” proviso of Public Law 23-95.°

IV.  THE AGENCIES DO NOT HAVE THE AUTHORITY TO SELECT A LANDFILL
SITE OTHER THAN GUATALI OR MALAA AND THERE IS NO LAW THAT
SUPPORTS THE AGENCIES’ SELECTION OF DANDAN

A. The Agencies Do Not Have The Authority To Select A Landfill Site Other
Than Guatali or Malaa

Other parts of Public Law 24-06 (sec. 1 — “DPW ‘is the appropriate government
agency for the development of a new landfill,”” and sec. 4(u) — “both GEPA and DPW ‘shall
monitor the performance of the contractor’) do not support the conclusion that GEPA and DPW
have the authority to select a landfill site other than Guatali or Malaa. Tt may be the case that the
particular phrases do not contradict the proviso of Public Law 23-95, but neither do they confirm
nor reassert that proviso. These phrases are also consistent with the unconditional requirement of

Public Law 24-06 to immediately begin developing a MSWLF at Guarali and/or Malaa using the

? In light of the implicit repeal of Public Law 23-95°s proviso, the Court’s finding in its September 19, 2005 Decision
& Order Re Preliminary Injunction that the Agencies appropriately considered and rejected Malaa is clearly
erroneous and must be revisited by the Court. See People v. Hualde, 1999 Guam 3 {13.

12
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Tenorio EIS, thus they contribute nothing to the debate. It is the other, mandatory language of
Public Law 24-06 that is conclusive. See Pub. Law 24-06:4.

Since Public Law 24-06 selects Guatali and/or Malaa, a harmonious as well as a
plain language reading of the authorization given to GEPA in Public Law 24-272 to “identif[y]
potential sites for future sanitary landfills” must mean that GEPA only has the authority to
identify MSWLF’s that may be used after the development of a MSWLF at Guatali and/or
Malaa. See Guam Pub. Law 24-272:10 (Oct. 2, 1998) (codified at 10 G.C.A. § 51119(a)(6)). In
any event, it is indisputable that nothing in Public Law 24-272 authorizes GEPA to select the
actual site, present or future, as opposed to only identifying potential future sites.

The authority to select the next landfill site clearly remained with the Guam
Legislature. This conclusion is bolstered by the enactment of Public Law 23-95. Previously, in
Public Law 22-115, the Legislature authorized the Governor of Guam to select the next landfill
site, but then expressly repealed this authorization in Public Law 23-95. See Public Law 23-95:2.
There can be no doubt about the Legislature’s intent in repealing an earlier grant of authority
given to the Executive Branch concomitant with an exercise of that authority by the Legislature
itself — the authority to select the next landfill site was reserved to the Legislature. See University
of Guam v. Guam Civil Service Com’n, 2002 Guam 4 q 13 (“In an express repeal, a legislature

expressly declares its intent to abrogate an earlier statute.”).

B. There Is No Law Approving Dandan or Any Site Other Than Guatali Or
Malaa As The Island’s Next MSWLF

Further, there is no credence in the Agencies’ position that the Legislature
approved their selection of Dandan by the Legislature’s inaction with regard to the 2006
Integrated Solid Waste Management Plan (“ISWMP”), which identifies the Dandan site. The

2006 ISWMP did not comply with Guam law, thus it is invalid.
Guam law requires that the Agencies adopt and update the Island’s ISWMP

pursuant to the provisions of the Administrative Adjudication Law (“AAL”). See 10 G.C.A. §

51103(a)(2) (authorizing Guam EPA to prepare and adopt in accordance with the AAL a solid

13
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waste management plan). The AAL requires an Economic Impact Statement ("EIS") for any rule®*
promulgated under the AAL that will cost the general public in excess of $500,000. See 5 G.C.A.
§ 9301. The 2006 ISWMP was submitted to the Legislature without an EIS, despite that the 2006
ISWMP (see e.g., sec 6.5.2) specifically requires the development of the Dandan site, the cost of
which has been reported to be in excess of $110 million. (See Quarterly Report of the Receiver at
p. 13, attached as Exhibit B to the RIN.)

Guam EPA never prepared an EIS because its administrator certified that the cost
to the public to implement the 2006 ISWMP would be less than $500,000.°> (See Administrator’s
Determination attached as Exhibit C to the RIN.) Guam EPA skirted the issue by saying that it
only needs to consider those elements that are not existing legal obligations. (See id. at p- 1)
However, there is no provision whatsoever in the AAL recognizing the purported exemption for
existing legal obligations and it appears that Guam EPA’s reliance thereon is a mere attempt to
circumvent the clear mandate of the AAL. Since it is the Agencies who are relying upon this
exemption, it is incumbent upon the Agencies to identify where in the law this exemption is
authorized. Without the EIS, the 2006 ISWMP was never properly promulgated. See 5 G.C.A. $§
9301(e) (“No proposed rule or regulation shall be transmitted to I Liheslaturan Gudhan for
consideration without an economic impact statement, nor shall any propesed rule or regulation
go into effect without a completed economic impact statement.”) (emphasis added). Thus, the
Agencies’ contention that the Legislature approved the selection of Dandan by its failure to act on

the submitted 2006 ISWMP is simply incorrect.

* “The word rule means any rule, regulation, standard, classification, procedure or requirement of
any agency designed to have or having the effect of law or interpreting, supplementing or
implementing any law enforced or administered by it, including any regulation under which the
agency makes charges for services it provides, or to govern its organization or procedure .. .” 5
G.C.A. §9107.

d Further, if an EIS is not done because the impact is less than $500,000, the AAL requires the
Bureau of Budget Management and Research (“BBMR”) to conduct a preliminary cost impact
assessment one year after adoption. See 5 G.C.A. § 9301(j). To the best of the Taxpayers’
knowledge, such cost impact assessment has not been performed by BBMR.

14
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V. THE LEGISLATURE HAS CLARIFIED THAT GUATALI ALSO INCLUDED
LOT 439-R1, PARCEL B

Shortly after the Guam Supreme Court issued its opinion declining to exercise
review over the lower court’s interlocutory grant of partial summary judgment (see 2008 Guam
3), the Legislature passed Bill 383, now Public Law 29-116. In that law, the Legislature clarified
that Guatali as used in Public Law 23-95 also included Parcel B of Lot 439-R1, Santa Rita, not
just Parcel A, as found by the Court in its July 6, 2005 order. (See Jul. 6, 2005 Decision & Order

at pp. 7-8).
Public Law 29-116 provides as follows:

Section 5. (a) Legislative Intent. I Liheslaturan Guahan finds that the legal
authority permitting a landfill to be constructed at Guatali pursuant to Public Law
23-95 in that area in central Guam, known as Guatali, located near the old
GORCO Oil site must be further clarified due to the parceling of that site as
Guatali Parcel A and Guatali Parcel B. The original survey of Lot 439-R1 was
done in 1968. Since then, the parcel has been divided as follows:

(1) Lot R14, Tract 241 1 (Land Management Office of the Recorder Instrument
No. 630801) formerly known as the GORCO Oil site now known as the Shell
Refinery;

(2) Parcel A of Lot 439-R1 as described by Doc Nos. 90143 & 115867 with a
total area of 809,374.74 square meters, or 80.937 hectares or two hundred (200)
acres, now owned by the U.S.

Department of Interior, National Park Service (Land Management Office of the
Recorder Document Nos. 90143 and 115867) in 2001; and

(3) Parcel B of Lot 439-R1 with a total area of 352,872.12k square meters, or
87.20 acres, now owned by the government of Guam Chamorre Land Trust
Commission (Land Management Office of the Recorder Doc. No. 503740) in
2001.

(b) I Liheslaturan Guahan hereby reaffirms its prior authorization and permitted
use of Parcel B of Lot No. 439-R1, Santa Rita, Guam, containing an area of
352,872.1B square meters as shown on that map recorded at the Office of the
Recorder, Department of Land Management, government of Guam on August 8,
2001, under Instrument No. 641990 as a municipal solid waste landfill.

In light of this clarifying legislation, the Court must revise its grant of partial
summary judgment and find that the Agencies are expending money contrary to law by
proceeding with a MSWLF at Dandan when the law in effect requires the MSWLF to be built at
Guatali, i.e., Parcel B of Lot 439-R1, Santa Rita.

Because the July 6, 2005 order granting partial summary judgment as to Guatali is

an interlocutory order it is “subject to revision at any time before the entry of final judgment
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adjudicating all the claims and the rights and liabilities of all the parties” and does not have
binding res judicata effect. See San Miguel, 2008 Guam 3 § 16-17 (declining review of the
Taxpayers appeal from the trial court's denial of their motion for reconsideration of an
interlocutory order granting partial summary judgment.); GRCP 54(b); U.S. v. Desert Gold Mine
Co., 433 F.2d 713, 715 (%th Cir. 1970) (a grant of partial summary judgment not certified under
Rule 54(b) “remain[s] subject to reconsideration and revision either by the same judge, a
successor judge or a different judge to whom the case might be assigned.”); Reams v. Tulsa Cable
Television, Inc., 604 P.2d 373, 375 (Okl. 1979) (“Moreover, since any interlocutory summary
adjudication is subject to alteration or modification by the trial court before entry of final
Judgment determining all the issues raised by a claim, it can have no binding res judicata effect.”).

Following the precedent set forth in Jenkins v. Montallana, the legislative
clarification of Public 29-116 requires reversal of the July 6, 2005 order. The Guam Supreme
Court in Jenkins v. Montallana, 2007 Guam 12 § 18, held that “ ‘[a]n amendment which in effect
construes and clarifies a prior statute must be accepted as the legislative declaration of the
meaning of the original act, where the amendment was adopted soon after [a] controversy arose
conceming the proper interpretation of the statute.’” (Quoting W. Sec. Bank v. Super. Ct., 933
P.2d 507, 514 (Cal. 1997) (quoting SUTHERLAND STATUTORY CONSTRUCTION 522.31 (5th ed.
1993))). Thus, Public Law 29-116, because it was enacted only ten months after the Guam
Supreme Court opinion declining review “is indicative of a legislative intent that the amendment
apply to all existing causes of action from the date of its enactment” and dictates that the Court
revise the July 2005 order to provide that Guatali means Parcel B. See W. Sec. Bank, 933 P. 2d
at 515. See also lGreenwich Hospital v. Gavin, 829 A.2d 810 (Conn. 2003) (* Implicit in our
decisions allowing the legislature to clarify its intent in prior legislation was the recognition that
pending cases, even those that eventually spawned the clarifying legislation, could be affected.”).

Further, the Court’s reversal of the July 5, 2006 order does not impinge upon the
discretionary law of case doctrine. A court may depart from the law of the case where “an

intervening change in the law has occurred.” See People v. Hualde, 1999 Guam 3 q13. This
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exception has also been stated to allow reconsideration “if there is a compelling reason, such as a
change in, or clarification of, law that makes clear that the earlier ruling was erroneous.” See
Santamarina v. Sears, Roebuck & Co., 466 F.3d 570, 572 (7th Cir. 2006). Public Law 29-116
clarifies existing law warranting reversal of the July 5, 2006 order.® “Not to reconsider in such
circumstances would condemn the parties to the unedifying prospect of continued litigation when
they knew that a possibly critical ruling was in error and, unless it became moot in the course of
the proceedings, would compel a reversal of the final judgment at the end of the case.” Id.
V. CONCLUSION

Public Law 23-95 and Public Law 24-06 are irreconcilably inconsistent. Public
Law 23-95's proviso disallowing construction of a MSWLF at Guatali or Malaa for “any
legitimate reason” was not continued in Public Law 24-06. Further, it is impossible to abide by
the mandatory language of Public Law 24-06 to comply with the Tenorio EIS at any site other
than Guatali and/or Malaa. In addition, Public Law 24-272 nowhere authorizes GEPA to select
the next landfill site; such selection was reserved to the Guam Legislature. See Public Law 23-
95:2. GEPA may only prepare a plan that identifies future potential sites. The authorization
given to the Agencies in Public Law 23-95 to exclude Guatali and Malaa for any legitimate
reason was implicitly repealed by Public Law 24-06. Further, the Agencies have no legislative
authorization to proceed with a MSWLF at Dandan, as required by Guam law. Accordingly, the
Agencies violated Guam law by going forward with developing a landfill at a site other than
Guatali or Malaa, and by doing so are expending public funds contrary to law. See 5 G.C.A. § 7.

Additionally, Public Law 29-116, enacted shortly after the opinion in San Miguel,
2008 Guam 3, clarifies that Guatali means Parcel B of Lot 439-R1, consistent with the rule set out

in Jenkins. Thus, the Court must revise the July 6, 2006 order and find that Guatali means Parcel

B of Lot 439-R1.

§ It appears that a question of fact remains as to whether relocating the footprint identified by Juan Tenorio in his EIS
to move it from Parcel A to Parcel B would comply with the Legislature’s directive in Public Law 24-06 to follow
the Tenorio EIS. Nevertheless, because the law still mandates the construction of an MSWLF at Malaa, if Guatali is
unavailable, the Court may still immediately resolve the question of whether the Agencies are expending public
money contrary to law by proceeding with the Dandan MSWLE.
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Although the Court earlier ruled that prior legislative reference to Guatali was
limited to Parcel A, Public Law 26-119 has clarified that the Court’s interpretation of such earlier
legislation was incorrect, thus the question still remains whether to build the MSWLF at Guatali
or Malaa. There is no question, however, that the MSWLE must be built at either Malaa or
Guatali, or both, as required by Public Law 24-06, and may not be built at Dandan.

For the foregoing reasons, the Taxpayers respectfully request that the Court
GRANT their request for summary judgment and (1) declare that all construction at Dandan is an
illegal expenditure of public money, contrary to Public Law 24-06, (2) issue a permanent
injunction enjoining the Agencies from expending public money on the construction of the
landfill at Dandan, (3) award personal judgment against the individual defendants, jointly and
severally, for the return to the government of monies illegally expended, and (4) award the
Taxpayers their attorneys’ fees and costs.

Respectfully submitted this 23" day of February, 2009.

LUJAN AGUIGUI & PEREZ LLP

By: ,w/\ 7
ANTHONY €’ PEREZ, ESQ.
Attorneys for Plaintiffs Rossana San Miguel
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NOTICE OF PUBLIC HEAR]NG

Dated: November 3, 2009

NOTICE IS HEREBY GIVEN that on Wednesday, November 18,
at 10:00 a.m., the Gnam Economic Development Authority (GEDA) will
'bold a public hearing on behalf of Guam Resources Recovery Pariners
(GRRP) at the GEDA offices located at the ITC Building, 590 South Ma-
rine Drive, Suite 511, Tamuning, Guam, to consider the following:

_ APPLICATION OF PRIVATE ACTIVITY BONDS
GEDA will conduct a public hearing on behalf of GRRP as required by
Section 147(f) of the Internal Revenue Code of 1986, as amended, at
which time it will hear and consider information concermng GRRP's
Febmm'y 2009 Application for Private Activity Bonds in the aggregate
principal amount of $150,000,000.

GRRP intends to use the bond proceeds to construct a landfill on Lot
439-R1, municipality of Santa Rita, near the Old Guam Oil Refinery, and
to construct a Waste-to-Energy (WTE) plant (collectively the “Projects”).
The total cost of the Projects is estimated to be $250,000,000. GRRP
will apply for further bond allocations for Solid Waste Disposal Facili-
hesomﬂ:cncxnhmeymtocovutheful!costofthePtqects A
combination of bonds and equity financing arrangements will fund the
entire amount necessary for the Projwts. , _

GEDA encourages interested parties to anmd tlns pubhc meeting and
comment on the issues being discussed. If yon wish to provide testi-
mony and are unsble to atiend the meeting, GEDA will be accepting
wnttcnconnnmtsﬂmtmdebvaedpnortotheumcoftheheanng,md
for ten days thereafter which will be made a part of the public record:

‘Questions regardlng ‘this matter should be dnected 1o GBDA at 671-'
|647-4332. __ |

/8/ANTHONY C. BLAZ
' Administrator

PmnnttnmicuwuIz,hmdhgforthkadmpaldbysmsemwmd




	Doc. 1356 part 1.pdf
	Doc. 1356 part 2.pdf

